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PREFACE TO THE SECOND EDITION 


That we have been given the opportunity of bringing 
out a second edition of the book indicates the popularity of 
the work and its usefulness to those for whom it is 
intended. During the five years that have elapsed since 
the publication of the first edition, several important 
constitutional changes have taken place in the form and 
structure of governments in many countries. We have 
also received, from time to time, numerous suggestions 
from friends and sympathetic readers for the improve¬ 
ment of the work, all of which have been borne in mind 
while bringing out this second, thoroughly revised and 
enlarged edition of the book. 

The first edition of this work appeared in 1935 as 
volumes 2 and 3 of Political Theory and Modern Governments^ 
in this edition this book appears as a single, independent 
volume under a slightly changed name, viz., Modern Govern¬ 
ments. The whole plan of the work has been entirely 
changed; it has been divided into six different books, 
each dealing with a particular aspect or region. New 
chapters on the Form and Functions of Government^ Govern¬ 
ment of Irelandj and Dominion Status have been added. The 
chapters on the Government of England have been written 
de novo; while those dealing with the Governments of 
Italy, Germany, and Soviet Russia have been very mater¬ 
ially changed so as to incorporate the recent most consti¬ 
tutional changes effected in these countries. Other 
chapters have also been considerably revised and brought 
up to date* 
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Before dealing with the government of any country 
we have described its constitutional history so as to give 
the reader an intelligent grasp of the environmental factors 
that have contributed to the setting up of a particular 
type of government. 

While the book was through the press, the present 
war brought about unforeseen changes in the international 
situation, particularly the sudden and unexpected collapse 
of French resistance, and the consequent setting up of a 
new government under Marshal Petain. While this book 
is coming before the readers, France is taking steps to 
evolve a new constitution of which the essential object 
will be *to guarantee the rights of labour, family and the 
fatherland.* And in it, as the French Government comm¬ 
unique states: “Work and intelligence must take pride of 
place over favouritism and plutocracy which have so far 
harmed the country .... It will give back to the state 
its authority, sovereignty and prestige/* Is France going 
to give up the Liberal democracy and adopting a totalita¬ 
rian form of government? It is a question which will be 
answered by what the National Assembly will do and the 
country acquiesce in after peace is established in Europe. 

We are as confident as any body else that at the 
conclusion of the present war, there will emerge a new 
world order. Theory, spirit and structure of governments 
will undergo vast changes. This book, then, will serve as 
a useful adjunct to even its next edition that may appear 
after the world enters a new epoch of peace. We 
trust that this revised edition will prove useful to students 
of political science, politicians and legislators. 

Our thanks are due to Mr. M. B. L. Bhargava, B. A., for 
his kindly reading the proofs, and making valuable sugges¬ 
tions, and to Mr. L. P. Choudhry. M. A., our pupil, for pre-, 
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paring the indent. We are also thankful to numerous friends 
who made suggestions from time to time. 

Suggestions for improvement in the book will be 
welcome. 

The University. V. SHIVA RAM 

Lucknow:«July 15, 1940. B. M. SHARMA 

EXTRACTS FROM THE AUTHORS* NOTE 
TO THE FIRST EDITION 

This is the second number in the Lucknow Vniversity 
Studies in Political Science, ..... The Lucknow Uni¬ 
versity is the earliest Indian University to teach Political 
Science as a separate subject of study for the B, A., Pass and 
Honours, and M. A. Examinations. Those interested in the 
study of Political Science will find in this work, we trust, 
a thorough and at the same time concise treatment of the 
subject, covering as it does important fields of a comparative 
study of the forms, structure and organization of modern 
constitutional governments. The authors arc conscious of 
the many shortcomings that may be found in a comprehen¬ 
sive treatment of the subject. It is hoped, however that 
such defects will be remedied in subsequent editions. The 
authors can justly claim that this is the first serious effort 
made by any Indian University to bring out a treatise of 
so important and comprehensive a nature. It is likely to 
be very opportune to legislators, students, teachers and all 
those who are interested in the evolution of the Indian 
Constitution. We hope to bring out a separate volume 
on the Government of India, in this series, when the new 
Constitution comes into operation. 



The authors are deeply grateful to all the standard 
works on the subject, to which individual references have 
been made. 

We shall feel amply justiSed in our labours if the book 
proves to be useful and stimulates others to bring out other 
aspects of the problems of Political Science.Sugges¬ 

tions for improvements both in the manner and the method 
of presentation of the subject are invited and will be 
gratefully acknowledged. 


The University, 
Lucknow: 
January 1,1935. 


The Authors 
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BOOK ONE 


Chapter 


I f 


GENERAL 


I Constitutional Government 

II The Theory of Federalism 

III Form and Function of Government 



Notliing ia ao to a people, not broken in 

from the birth, as a paternal, or, in other words, 
a meddling government, a government whieh tells 
them what to read, and say, and eat, and drink, 
and wear. — Macaulay 

:jt ♦ * ♦ 

What constitutes a state V 

Not high raised battlements or laboured mound, 
Thick wall or moated gate. 

No: men, high-minded men. 

Men, who their duties know. 

But know their rights, and knowing, dare maintain, 
These constitute a state. 

—Sir ir. JimcH 

* * « * 

Neither one person, nor any number of persons, 
is warranted in saying to another human creature 
of ripe years, that he shall not do with his life, for 
his own benefit, what he choses to do with it. 

—.7. S. Mil! 



CHAPTER I 


CONSTITUTIONAL GOVERNMENT 


The ideally best form of government, it is scarcely necessary to say, 
does not mean one which is practicable or eligible in all states of 
civilization, but the one which, in the circumstances in which it is 
practicable and eligible, is attended with the greatest amount of bene¬ 
ficial consequences, immediate and prospective. A completely popular 
government is the only polity which can make out any claim to this 
character. (•/. MiU) 


The greatest achievement of human ingenuity is without 
State as the doubt the organization of society into a 


highest form of 
Society. 


political community. The process has 
involved experimentation of a varied cha¬ 
racter, beginning with the nomadic hordes and passing 
through the pastoral tribe, the family, and the group, till 
the emergence of the modern political society. It is in the 
life in this society that the individual has been enabled to 
realise his best self, at the same time, promoting the interests 
of those to whom he finds himself bound by ties of blood, 
sentiment, thought and common action. Such a society, 
technically called the States alone creates conditions 
necessary for the evolution of civilization, the development 
of science, the progress of arts, the propounding and 
expounding of doctrines and the building up of what is 
signified by the term progressive man. 


Mankind has passed through a long series of alternate 
successes and failures before it reached the present 
Ccoveted ?) position. The pendulum of progress has swung 
backward and forward; in other words, there has been a 
long series of actions and reactions to complete the tale of 
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MOBEUN OOVKBNMENTS 


human behaviour. Civilization is but an extra-natural, 
super-organic, artificial burden man had to assume in order 
to survive the struggle of existence. Viewed in this sense, 
culture is human history writ large. 


This is fhc moral of all human tales 
'Tis hat the same, rehearsal of the past, 

First Freedom, and then glory^ when that fails 
Wealthy vicCy corruption—barbarism at last ! 
And History with all her volumes vast 
Hath but one page .... 


Any study of the institutional development of mankind 
Historical Basis must, therefore, be conditioned by the 
of State. historical setting behind it. But the com¬ 

plexity of historical events, it is true, is such that the cultural 
life of any people and of any tribe can be understood only 
as an outgrowth of those unique conditions and environments 
under which it has lived. Any attempt, therefore, to explain 
the details of a people’s behaviour on merely psychological 
grounds can never give an adequate idea of the cultural life as 
it exists to-day, no matter how intimately we may be 
acquainted with the reactions of the individual to his social 
and economic environments. Moreover, the diversity of 
these environments in different parts of the globe explains, 
to a large extent, if not completely, the variety of institu¬ 
tions and principles, methods and theories which each people 
for itself has chosen to express its life. 


The highest common factor of these institutions in all 
States is the existence in each State of “a 
certain power-relationship between its indivi¬ 
dual and associated institutions.’’ All this 
through the constitution which embodies not 
fundamentals of the institutions but also the 


Constitution 
indicates the 
pattern of 
society. 

is expressed 
jiaerdy the 
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frame-work of the political system, that is, the government. 
The different stages of human history are marked also by 
the variety of the prevalent governmental systems. The 
most salient difference between the process of government 
in former times and at present, is that in former times 
participation in government was confined to a very small 
fraction of the total number of individuals and groups subject 
to the authority of the State while to-day the tendency is to 
extend the right of participation in government to every 
individual of mature years and to almost every conceivable 
group or class of people. 

It is clear, therefore, that every State chooses for itself 
the kind of the constitution which is motivated by the geo- 
economic and the socio-political environments. These 
environments being dissimilar in different parts of the world 
constitutions too take different shapes. All this accounts 
for the differences in the political systems or types of govern¬ 
ment. The prosperity, then, of a people depends largely 
upon the nature of the government it has, for, as Burke said, 
“Government is a contrivance of human wisdom, to provide 
for human wants. Men have a right that these wants 
should be provided for by this wisdom.” In this definition 
the most significant term is “human wisdom,” for no gov¬ 
ernment is worth a penny if it is not founded on the 
experience of the wise or articulated to the needs of the 
governed. Cousin rightly remarked : “You can only govern 
men by serving them. The rule is without exception.” 
Governing by serving may seem to be a contradiction in terms, 
but it undoubtedly represents the modern conception of the 
function of a government. This happy blending is difficult 
of actual or potential realisation until the relationship 
between the rulers and the ruled is solidly based on stable 
foundations. It is not enough to be content with a good 
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government at a particular time. What is needed is not 
merely the way in which the government is conducted. 
Pope’s dictum: 

*^For forms of government let fools contest; 

Whale'ei' is best administered is best ,—” 

may be rejected outright. The form as well as the personnel 
of a government is of as great importance as the end it 
has to serve. Francis Osborne’s advice (to his son), vi.:\ 
“To a wise man it is indifferent what card is trumps. The 
game may be played as fair under clubs as diamonds. If we 
are to be fettered, it is folly to be troubled whether our 
fetters consist of many links or but one”, is full of flaws. On 
the other hand, we are more inclined to accept what Ovid 
said : “Spare the spurs, boy, and hold the reins more firmly.” 
This at once postulates an organization in which the citizens 
must control, in the ultimate resort, the governmental 
machinery. This truth has been realised now and that is 
why every government of to-day rests upon a constitution. 

According to Lord Bryce “the constitution of a state 
Constitution Or nation consists of those of its rules 

deiined. qj. which determine the form of its 

government and the respective rights and duties of it 
towards its citizens and of the citizens towards the govern¬ 
ment.” Paley defines Constitat’on thus: “By the consti¬ 
tution of a country is meant so much of its law as relates to 
the designation and form of the legislature ; the rights and 
functions of the several parts of the legislative body; the 
construction, office and jurisdiction of courts of justice. 
The constitution is one principal division, section, or title of 
the code of public laws, distinguished from the rest only by 
the superior importance of the subject of which it treats.” 
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This definition is only an amplification of what is consiiiutional 
law which according to Dicey “includes all rules which 
define the members of the sovereign power, all rules which 
regulate the relation of such members to each other, or 
which determine the mode in which the sovereign power, or 
the members thereof, exercise their authority.” We thus 
see that the content of a constitution is the picture of the 
fundamental political institutions through which the society 
lives its life. In this picture a student can sec only the broad 
features and not the finer details; it presents the contour and 
not the minute specifications. To understand the latter we 
have to study the social environments, the economic life, the 
cultural heritage and the historical background of the nation. 

The long history of mankind is characterised by the 
Necessity of a special features of each age or epoch. In 
Constitution. about which the modern 

archaeologist is now trying to give us partial knowledge, we 
hardly find any set rules of laws which man’s reason could 
explain in relation to his creative genius. That was a time 
in which the bludgeon ruled; the law of the jungle prevailed. 
Survival of the fittest, an important biological principle, 
was without doubt the only principle at work. In those days 
men rather than laws governed; the ruler was obeyed as 
he alone could keep the different and warring sections 
of the community under his contiol. With the deve¬ 
lopment of man’s intellect, and the lapse of centuries 
which contained the slow transformation of the barbarian 
into the rational man, there was a distinct move towards a 
new order. This reversed the process and laws rather than 
men began to control, and, besides the ruler, other parts 
of the community began to participate in the organised 
political life. This was the dawn of constitutional government 
and an understandable system. 
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Among Europeans the ancient Greek philosophers were 
History of the first to direct their attention towards a 

“Constitution.” discussion of the forms and kinds of political 
society. Both Plato and Aristotle, but more particularly the 
latter who has been accepted as the founder of political 
science, discussed in detail the groupings through which men 
could live as organised communities. Some kind of law^s 
or rules, they asserted, were necessary for a State. For over 
fifteen centuries thereafter attempts were made in Europe 
at evolving stable organizations of men, each with a cultural 
or social harmony of its own. With the disruption of feudal 
society and the rise of forces that threatened to overthrow 
the autocracy of absolute, national monarchies the movement 
for a settled life based on known or knowable rules and laws 
received a new impetus. 

In Europe, England was the first country to circumvent 
the rights of the subjects. Constitutional Government thus 
originated for the first time in England. Thereafter it was 
adopted on the continent, in America and other parts of the 
world. 

Gilchrist defines a constitution to be “that body of rules 
or laws, written or unwritten which determines the organi¬ 
zation of government, the distribution of powers to the 
various organs of government, and the general principles on 
which these powers are to be exercised.” Constitutional 
government, then, is a form of government in which laws 
rather than men control and which to a greater or less 
degree is popular in character in that it admits to a greater 
or less degree of the participation of the important elements 
in the state’s life. 


“Constitution” w^as first employed to designate certain 


In England. 


fundamental customs or ancient usages declar¬ 
ed in some form by the English King with the 
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assent of his Great Council. Thus Henry II, in 1164, issued a 
set of rules governing the relations between the secular and 
ecclesiastical courts, and these became known as the constitu¬ 
tions of Clarendon. Ostensibly they were not new rules, but 
merely the old usages put into written form and formally 
declared. So it was with the provisions which the barons wrung 
from King John in 1215. On a much broader scale Magna Carta 
enumerated the various fundamental customs of the realm. 
It was a document of definition, not of legislation, and might 
just as well have been called the constitution of Runny-mede. 
This surrender of the king marked the beginning of constitu¬ 
tional government in Europe, that is, of government based 
upon a definite understanding among the parties concerned 
in it. But these consiif/d?ons and charters did not embody 
all the principles upon which the government of England 
rested during the succeeding centuries. From time to time 
they were supplemented by successive confirmations of the 
Great Charter, by the Provisions of Oxford (1258), and by 
a series of great statutes such as the Statute of Mortmain 
(1279), Winchester (1285) and Praemunire (1353). Later 
came the Agreement of the People, drawn up by Cromwell’s 
soldiers in 1647, and the Instrument of Government issued 
by the Protector in 1653. This Instrument of Government 
was a formal written constitution in all its essentials, for 
it set forth in some detail the powers of the executive and 
the legislature, It established an English republic with 
legislative power vested in a single chamber and a President 
(Lord Protector) with a life tenure. But parliament never 
accepted the constitution, and after Cromwell’s death, when 
the monarchy was restored, it merely decreed that the 
government of England should again be conducted “according 
to the ancient and fundamental laws of the Kingdom”. Thus 
ended the first and only experience of England under a 
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constitution of this type and this English Constitution of 
1653 is said to be the earliest written constitution of modern 
Europe, 

In coming to the conclusion in 1776 that a written 

^ constitution was necessary, the Americans 

In America. 

were, however, but following the example of 
their English kinsmen, who drew up the first written constitu¬ 
tion of modern Europe in 1653. The American colonies caught 
the idea involved in the Instrument of Government and utilized 
it. During the latter part of the 17th century they revived 
the practice of using the term constitution to designate their 
own fundamental laws, especially the one relating to the 
organization of their government. And after the Declaration 
of Independence all the thirteen states utilized the word 
‘constitution’ to signify the new instruments of government 
which they set up. In other words, America borrowed the 
term from England, gave it a more precise meaning and by 
her example during the past 150 years she has been largely 
responsible for its extension throughout the world. We 
may say, then, that America is the birth-place of the written 
constitution; the constitution of South Carolina was drafted 
by John Locke and that of Rhode Island by Roger Williams. 

The next attempt to frame a written constitution was that 
made by France in 1791. This constitution 

In Europe. 

was in operation for less than a year, but was 
followed in that country by a series of written constitutions, 
which appeared with great rapidity from 1792 to 1815. A 
number of the smaller German states adopted written consti¬ 
tutions between 1815 and 1830. This early constitutional 
movement in Germany would appear to have been one of the 
results of the French Revolution. In 1830, the newly established 
kingdom of Belgium also framed a written constitution. The 
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independence of the South American colonies of Spain also, 
about this time, brought constitutional government and 
written constitution in its train. Other states in Europe 
adopted written constitutions particularly as the result of 
the revolutionary movement of 1848. Among these may be 
mentioned Prussia and Italy. The movement for national 
unity which is to be noticed in Europe about 1870, and 
which resulted in the consolidation of Germany, also brought 
with it a number of written constitutions, among which may 
be mentioned those of Austria-Hungary and the German 
Empire. 

Nineteen years later a written constitution was provided 

for Japan, when that Empire joined, in 1889, 

H!1bo 

the rank of the constitutionally governed 
states, and within the last few years, Turkey, Persia, China, 
Egypt and Iraq have drafted written constitutions. Siam 
in 1932 is an important addition to the list. 

We find, therefore, that the movement originating in 
the United States of America in 1776 has noxo spread to all 
the five continents. It is not, however, usually remembered 
that the constitution of the U.S. A., which had been adopted 
in 1789 is, apart from a few American state constitutions, 
the oldest existing written constitution, completing a 
century and a half of its existence, with only a few minor 
amendments. 

The distinction between the written and unwritten 
Olasiifioation of constitutions is of little significance. It is 
Oonatitutions. more accurate to call them "enacted” and 
“evolved” constitutions. To say that a constitution is 
unwritten suggests that it is indefinite in its provisions, which 
the British constitution is not. Its requirements are in 
some cases more definite than are the corresponding 
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provisions of even written constitutions in some other 
countries. An evolved constitution like that of Britain 
has its origin in custom as contrasted with the one which 
appeared full-grown from the hands of some assembly or ruler. 
The constitutions of Great Britain and of Hungary would 
belong to the class of “evolved constitutions**. All other 
constitutions belong to the “Enacted Class*’. But this 
distinction between evolved and enacied constitutions is by 
no means a sharp one. Even an evolved constitution is 
partly made up of enactments. Magna Carta of 1215 in 
England and the Golden Bull of 1222 in Hungary arc both of 
them enactments, yet they form part and parcel of the 
evolved constitution in those respective countries. On the 
other hand, an enacted constitution is never an absolutely 
spontaneous creation. It is not struck off at a specific date 
by a designated group of framers or fathers. Even the 
constitution of the U. S. A. could not have been framed in 
1787, as it was then framed, had there not been a body of 
political usages available for use by the Philadelphia Conven¬ 
tion. It must be borne in mind, moreover, that from the 
moment a constitution is enacted it begins to evolve. In 
time there will be imposed upon the enacted document a 
great superstructure of custom and precedent, all of it the 
result of this growth. No constitution is ever wholly the 
product of evolution or of enactment. Every constitution 
laps over into both categories. 

It is also customary to classify constitutions as rigid and 
., flexible according to the difficulty or ease 

Rigid or Flexible. . , , . , , , , 

With which amendments may be made. 
The constitution of the United States of America is said to be 
a rigid constitution because the process by which formal 
amendments can be affected is longer, more elaborate, and 
more difficult than in any other country. The constitutions 
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of Great Britain, Italy and Hungary are termed flexible 
because they can be amended by the ordinary process of law¬ 
making. In these countries it is, technically speaking, no 
more difficult to amend the constitution than to enact an 
ordinary law. Finally, there are constitutions which fall into 
a class between these two, namely the ones which are amend¬ 
able by a special procedure which is more difficult than the 
ordinary process of law-making, but is, nevertheless, within 
the competence of the national legislature and does not 
require the participation of any outside authority. Examples 
are the constitutions of France, Germany and Austria. 

Though the distinction between rigid and flexible consti- 
Kigidity is tutions is of some importance, there is a 

relative. danger of laying too much emphasis on it. 

In actual practice, it has been found that even written 
constitutions like that of the United States of America are 
not nearly so rigid and inflexible as some would seem to 
think that they are. The remark is attributed to a President 
of the U. S. A. that the constitution of U. S. A. is to the 
country what a coat too small in size is to a man. If he 
buttons it up in front, he splits it open behind. Such a 
characterization of the American constitution is, however, 
hardly justified by an examination of the constitutional 
development of the United States of America. The process 
of formal amendment is not the only agency through which 
an enacted constitution can be brought into step with the 
times. It is merely one of several agencies and by no means 
the most important among these. Great changes take place 
in constitution as the result of usage and judicial interpre¬ 
tation, thus obviating in many cases the need for utilizing 
the prescribed mechanism of amendment. The constitution 
of the U. S. A. has had only 20 formal amendments added to 
it since 1789, but by judicial interpretation it has been 
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amended on innumerable occasions. Viewed from this angle 
it is no more rigid than the constitution of Great Britain. 
No vigorous, progressive nation ever tolerates a rigid consti¬ 
tution. If the methods of formal amendment prove too 
cumbersome, it will find some other agency of change. The 
U. S. A. with the help of the Supreme Court, found it a 
century ago. Constitutional rigidity is not a matter of law, 
but of popular temperament. A people inclined to conser¬ 
vatism, like the British and the Swiss, will change their 
constitution slowly and cautiously—no matter how easy the 
process of change may be. 

In other words, a written constitution is only a proposed 
. . plan of government set forth in one docu- 

Written constj- 

tution only a ment. It does not necessarily exhibit 
the actual form of government of the 
country. It is like the rules of a game. If the game as 
actually played is not played according to the rules, then the 
rules as set forth do not give an accurate idea of the game as 
played. 

So if those living and acting under a written constitution 
play the political game according to the rules, and it may 
perhaps be said they seldom do this for a long time, the 
written constitution may give a fair idea of the actual 
governmental system. If, however, they do not thus play 
the political game, then the student of government must, if 
he would know the political system, find out how the 
political game is actually played. Take an example like the 
party system. It does not find any place in the written 
American constitution nor in the unwritten English constitu¬ 
tion and yet every student of government knows what 
prominent part it plays in the actual working of the 
American and British systems of government. What we 
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need from students of comparative government is more 
attention to actual constitutional development and the 
political psychology of the people and less attention to its 
purely formal aspects. 

It is, however, true that it is a mistake to make the 
Extreme rigidity process of amending a written constitution 
too difficult. For conditions in almost 
every country are continually changing and a constitution 
must change as conditions change. If provision for a reason¬ 
ably easy amendment is not made, either the constitution 
will become out of harmony with conditions as they exist or 
else changes will be made in the actual system of government 
by a strained interpretation of the constitution. This was 
probably what the American President, who has been quoted 
above, had in mind when he compared the constitution of 
the U. S. A. to a coat that was too tight. 

If, therefore, we sum up the case for and against the 
written and the so-called rigid constitutions we. are probably 
justified in saying that the almost universal experience of the 
European world is in favour of this method of determining 
the principles of constitutional government We may add 
that the argument of inflexibility and rigidity, which is often 
used against it, is justified only partially and only to that 
extent where the methods of amending the constitution are 
made unreasonably difficult. 

The doctrine of popular sovereignty has had for one of its 
Popular control effects in the U. S. A, the submission of the 
over constitution, original states constitutions as well as 
amendments thereto to the voters of the states. Such 
submission to the people in the case of constitutional 
amendments is not required by the U. S. A. consti¬ 
tution nor by most of the written constitutions of the world 
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The ordinary method of amendment is through the process 
of legislation, but with the necessity of a greater than 
ordinary majority vote, and the observance of special forma¬ 
lities. Thus in France an amendment of the constitutional 
laws of 1875 is made as follows : 

Each of the two chambers of the legislature determines by 
a majority of all its members that an amendment is necessary. 
After both chambers have thus separately reached this 
decision, they unite in a joint assembly. The decisions of 
this joint assembly for amendment must be made by a 
majority of the members forming the assembly. 

If we judge from the experience of European nations, 
we may conclude that every country having constitu¬ 
tional government should have a written constitution and 
that the constitution should be amendable in some such 
way as are the French constitutional laws of 1875. 


Every government of to-day rests upon a constitution. 

Constitutional COnstitU- 

Government tional government ? How does it differ 
defined. Other forms of government which 

the history of the world exhibits ? What are the ear marks 
by which we may know it ? By constitutional government 
is meant, in the first place, a form of government which, 
as opposed to what may be called personal government, is 
based not on the temporary caprice or whim of those who 
possess political power, but which, on the contrary, is carried 
on in accordance with rules so clearly defined and so generally 
accepted as effectively to control the actions of public 
officers. Constitutional government is, then, in the first 
place, a government of laws and not a government of men. 
The fact that constitutional government is a government of 
laws and not of men, has necessarily involved the formulation 
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of the rules or laws which are to control the actions of govern¬ 
ment officers. These rules or laws constitute a constitution. 


Although the same underlying factors enter into the 
Constitutions ^^king of all Constitutions, the external 

made by different aspects of the process of Constitutional 
methods. development vary widely in different states. 

The British constitution, as we have seen, has grown or been 
evolved by the slow process of accretion and has never been 
embodied in a single instrument. As a matter of fact, much 
of the English constitution has never been put into definite 
documentary form, but consists of long recognised customs, 
traditions and precedents. In most countries, however, social 
conditions have not been as stable and social change has 
not come as tranquilly as in England, and consequently 
the process of constitution making has been more disconti¬ 
nuous, more deliberate and often more violent. Monarchies 
have often been obliged, because of rebellion actual or 
potential on the part of their subjects, to grant and put into 
effect complete constitutions. In other instances, the people 
or a certain part of them have succeeded in forcing the 
calling of some sort of constituent assembly empowered to 
frame a constitution, and in still other cases the people 
have gained the right on their own initiative to summon such 
a constituent assembly. The American and German constitu¬ 
tions were framed by conventions consisting of delegates 
representing the several states and the former was ratified by 
a specially elected convention in each state of the U. S. A. 
Virtually all written constitutions have come into being 
through somewhat similar processes. A constituent assembly 
of some sort draws them up, and they are put into effect by 
this body or by a process of ratification in which people 
directly or indirectly participate. 
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It will perhaps contribute to a better understanding of 
What a constitii. the nature of constitutional government if 
tion contains. sct down in a Summary form the 

principal matters which a constitution regulates. 

1. Every constitution, in some way or other, sets the 
limits of governmental power. It makes no difference 
whether the constitution be the work of a fully representa¬ 
tive constituent assembly, or simply the result of an act of 
self-denial on the part of a monarch, it definitely limits the 
exercise of governmental authority. What may be done 
and what may not be done in the name of government are 
declared and set forth; and to that extent atleast the 
constitution becomes the source of political power. 

2. A constitution determines the rights and obligations 
of subjects and groups of subjects with reference to their 
government and also with reference to one another. 

3. A constitution determines as to who may participate in 
the exercise of governmental power, and to what extent and 
how. Even under governments that are considered thoroughly 
democratic not all persons are permitted to participate in the 
process of government, and in governments of less democratic 
character a great many classes of persons are excluded from 
all voice in government. 

4. A constitution lays down certain fundamental rules 
and establishes certain fundamental methods by which the 
governing officials of the state are to be chosen. 

5. A constitution always determines in a general way, 
and often with great minuteness, how the government 
shall be organized, what powers shall be exercised by and 
through the various organs and agencies of government and 
how the different organs and agencies shall be co-ordinated, 
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6. A constitution establishes in its own terms the funda¬ 
mental and supreme law of the land and, therefore, anything 
done in contravention of the constitution is unauthorised 
and illegal. 

These things mark the essential differences between 

^ ^ constitutional government and absolutism. 

Contrast between 

constitutionalism Constitutional government is not necessarily 
and absolutism. democratic government, but no government 

can be democratic that is not based upon a broadly grounded 
constitution. 

For instance, the government of Japan is a constitutional 
government, though it is far from democratic; the same thing 
is true of the Soviet government of Russia; the governments 
of Austria, Germany and Turkey before 1918 were of the 
same type. All these governments had or have constitutions, 
very elaborate and detailed constitutions. Yet they could by 
no stretch of imagination be deemed democratic, because these 
constitutions make a distribution of political power and 
provide for a system of governmental organization and 
operation which accords to certain individuals and groups 
and classes a great many special advantages, prerogatives and 
privileges. 

Democracy, on the other hand, is a type of constitutional 
distribution of political authority and organisation for 
governmental purposes which throws open the enjoyment of 
political power and extends the favours, protections and 
guarantees of the state to all individuals, groups and classes 
in the same. In other words, democracy places us all on the 
same political footing; gives us all theoretically, the same 
rights, the same obligations, the same privileges, the same 
opportunities and the same advantages. 

This does not mean, of course, that under democratic 
government, we may all enjoy in the same manner and to 
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the same degree the practical every day result of govern¬ 
mental activity; for the group struggle goes on under 
democratic government just as under any other type of 
government, and the course of democratic government is 
likely to be deflected in one way and other by group 
pressure and group activity. Democracy does, however, or 
should, remove all arbitrary and unnatural discriminations as 
between different individuals and groups, and give freer play 
to individual and group initiative than is possible under any 
other scheme of government. 
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CHAPTER II 


THE THEORY OF FEDERALISM 

“U‘ modern legal thought recognizes several possessors of state 
authority in the same commonwealth, then we can only conceive of 
the relationship that a certain compendium of rights and duties 
constitutes one highest and indivisible sphere of potver, but a number of 
beings is called to their associated possession. Withal in the Federal state 
I he state authority is of exactly the same character as in the Vnitary state. The 
difference lies only in the peculiar form of the institutions (beings) 
possessing the authority of the state, which is not a single collective 
person, but a number of collective persons ordered together in a 
specific way.” (Hugo Prcus-l 

Constitutions have been classified in different ways. One 
of these classifications is that into unitary and federal types. 
The recent changes in the relations subsisting between states, 
and the rapid advance of science have brought about a 
tremendous modification in the political outlook of nations. 
The old ideas of national self-sufiBciency and national absolu¬ 
tism or independence are being given up in favour of 
interdependence of nations. 

Political combinations are coming into existence more 
Types of Political and more and the prophecy of Prof. Henry 
Unions. Sidgwick, viz., “When we turn our gaze 

from the past to the future, an extension of federalism seems 
to me the most probable of the political prophecies relative 
to the form of government,” is proving true. Even the 
history of the ancient and medieval ages affords us examples 
of political unions. , 

All these unions, however, did not and do not exhibit 
the same type. A careful study of these unions enables us 
to classify them into the following four types: 
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An example of this is afforded by the union of England 
1. Personal and Hanover from 1714 to 1837. When 

Unions. George I ascended the throne of England, 

he retained under him his ancestral possession of Hanover. 
During the period 1714—1837, England and Hanover had 
the same person as the head of the state, but the two states 
retained their independence unimpaired in internal as well 
as external matters. 

Between the years 1603—1707, England and Scotland 
, . remained as independent states only in 

2- Keal Unions. 

internal matters, whereas in all foreign deal¬ 
ings they appeared as one state under the same sovereign. 
The Act of Union, 1707, united England and Scotland even 
in internal matters. Article III of the Act stated “That 
the United Kingdom of Great Britain be represented by one 
and the same Parliament to be styled ‘The Parliament of 
Great Britain’." Other Articles established uniformity of 
weights, measures and coinage. A common seal was substi¬ 
tuted for the two till then in use. The most important 
provision was contained in Article XXV which perfected 
the union by providing “that all Laws and Statutes in either 
Kingdom so far as they are contrary and inconsistent with 
the terms of these Articles, or any of them, shall, from and 
after the Union, cease and become void and shall be so 
declared to be by the respective Parliaments of the said 
Kingdoms." This was, thus, a case of real union which 
resulted in the voluntary establishment of a unitary state.* 
This type of union between two or more states usually 


3. Confedera¬ 
tion or Tempo¬ 
rary Alliance. 


grows out of a temporary alliance, con¬ 
cluded for specific purposes, political 
or economic, t Common institutions arc 


jn Sharma, Federal Polity, p. 4. 
t Ibid. 
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established to carry out these specific purposes. Such institutions 
are undoubtedly few in number and the decisions of these 
bodies are more or less recommendatory and not mandatory. 
The typical examples of such confederations were the 
American Confederation (1781—1789), the Swiss Confe¬ 
deration (up to 1874), and the German Confederation (up to 
1874). Even the pre-war Austro-Hungarian Empire was 
more a confederation than a real federation. 

The fourth and the last type is the federal union in which 

, , . the federating units, or the component 

4. Federations. i ^ . t t i i i • j 

parts, definitely lose their erstwhile inde¬ 
pendent character, retaining only some powers in their hands 
as separate states, and transferring all other powers into the 
hands of a superior authority or state which thus becomes 
supreme in all external affairs. Such federal unions are the 
United States of America since 1789, Switzerland since 1874, 
Republican Germany, Canada since 1867, Commonwealth of 
Australia since 1900, and Soviet Russia, besides a few 
smaller ones. 

Federalism is the device by which the force of the state 
Federalism is divided among “a number of co-ordinate 

defined. bodies cach originating in and controlled 

by the constitution.*’"^ Why is this division necessary? 
Common experience shows that in his every day life a 
citizen is concerned more with the activities of his town or 
district or province in which he resides than with the 
activities of his nation or country. He wants education, good 
sanitation, means of general relief, light, and roads to enable 
him to live a happy life. His local sentiment or “regional 
patriotism** confines his attention more to the immediate 
body over him than to the distant central government. It is 


•Federal Polity, p. 1, 
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only indirectly and on rare occasions that he is called upon 
to look beyond the limits of his town or locality. This is 
why in ancient and medieval ages, when the means of com¬ 
munication were few, small states were the general rule. 
Undoubtedly the recent scientific discoveries and inventions 
have bridged the seas and conquered the land and air and 
thus brought about, so to say, “shrinkage” of the earth. 
Therefore, states have grown interdependent and thrown 
off the cloak of absolute ‘isolation*. While the increasing 
international co-operation is seriously delimiting national 
independence in certain fields of activity it is also opening up 
fresh and greater opportunities for self-expression, and 
self-realisation. Necessarily, therefore, a citizen, though he is 
still moved by local sentiment, feels now the imperative 
necessity of interesting himself in the activities of the districts 
in his neighbourhood. These two seemingly contradictory 
interests, local and national, have been co-ordinated by the 
concept of federalism. 

Federal governments are the result of deliberate action 
on the part of constitution-makers and are thus, in every 
way, of later development than unitary governments which 
have evolved most imperceptibly. In reality, “federa¬ 
lism connotes a high degree of political experience for its 
successful establishment and working**.* And for this reason, 
we find that federal unions before the year 1789, when the 
constitution of the United States of America was formed, 
were really exceptions. We meet cases of federal unions 
even in ancient history but these “scarcely got beyond 
the form of leagues of small republics for the purpose of 
common military glory.’*t There were many “empire 
states**in days of old, wherein the smaller kingdoms were 

IK James Bryce, Constitutions, p. 271. 
t Freeman. History of Federal Government, vol. I, p. 3. 
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under subjection to the overlord or emperor, but those 
empires did not possess the chief attributes of a federal state. 
For, as Freeman points out, “the name of Federal Govern¬ 
ment may . , . , be apphed to any union of component 

members, where the degree of union between the members 
surpasses that of mere alliance, however intimate, and where 
the degree of independence possessed by each member sur¬ 
passes anything which can fairly come under the head of 
merely municipal freedom. 

Evidently, in a federation there is division of power 
between the national or federal government which presides 
over the whole territory of the nation, and the governments 
of the various component states or provinces which govern 
the smaller units inside the federation. “Two requisites 
seem necessary to constitute a federal government. On the 
one hand, each of the members of the union must be wholly 
independent in those matters which concern each member 
only. On the other hand, all must be subject to the whole 
body of members collectively, “t Lord Charnwood defines a 
federal constitution as the constitution in which “one 
important part of government is discharged by a number of 
different authorities belonging each to one district or 
province of the country, and another part of the government 
is discharged by a single authority distinct from all the others 
and belonging to the whole country.”^ 

A federation is established in one of the two ways, viz. 
Federations: integration and disintegration, according 

How Formed. centripetal or centrifugal forces are 

the stronger. In the first case, a federation is formed by 

♦ Freeman. History of Federal Government, vol. I, p. 3. 
t Ibid. pp. 2-3 

t The Federc^l Boiutiion, p. 60. 
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the willing cooperation of several states, till then absolutely 

i. Integration independent or quasi-indepcndent, both 

of states; internally and externally, to surrender a 

part of their authority into the hands of a new central 
authority which they voluntarily establish over themselves 
for the discharge of such functions of government as are of 
national importance as opposed to local interest, while retain¬ 
ing at the same time those other functions which they are 
capable of discharging themselves separately. That is to 
say, these states enter a federation when they desire union 
but not unity. Examples of such federations arc the United 
States of America the Swiss federation and the Commonwealth 
of Australia. In the other case, a big state may be parcelled 

ii. Division two or more smaller states, the 

of a big state. latter entrusted with the discharge of 
functions of local or provincial interest, and the original state 
retaining in its hand all other matters of national importance. 
This actually happened in the year 1867 when United Canada 
was split into two provinces (the province of Quebec and 
the province of Ontario) and the British North America Act 
was passed to establish a federal government in that colony. 
A similar tendency preceded the formation of the Union of 
South Africa. The resolution appointing a Commission of 
Inquiry, passed on June 9, 1871, by the South Africa Cape 
House of Assembly contained these words: “And as it 
“ may be expedient that the Colony should be divided into three 
“or more Provincial Governments for the management of 
“their domestic affairs formed into a federative Union under 
“ a general Government for the management of affairs affecting 
“the interest and relations of the United Colony , , The 
process by which it is proposed to establish the Indian 
Federation has to be a combination of both the above processes. 

* ^eurton, Tne UDifiication of gout}] Afiicfi, Yol I, p. 12, 
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Between the Indian States and British India there is to be an 
integration. And in British India itself, some new provinces 
have been carved out of the bigger provinces, for example 
the separation of Sindh from Bombay, and the formation of 
the Orissa province composed of Oriya speaking territories of 
the original province of Behar and Orissa and of the 
Madras presidency. 

A study of the federal, confederate and unitary states 
Characteristics reveals distinguishing features of each type, 
of Federations: Here we propose to consider the chief 

characteristics of federations. These features, as Herman 
Finer points out, are the distribution of legislative and 
administrative powers together with representation of the 
states in the Federal parliament and special revenue 
arrangements (i. e. the co-existence of two governments), 
the rigidity of the federal constitution, special position of 
the judiciary, and finally a special theory of allegiance and 
secession. 


In a federation the government of the whole territory. 


(a) Co-existence 
of Two Govern¬ 
ments. 


also called the federal or central government, 
is in juxta-position with the governments 
of the component states or provinces, 


sometimes called “part states.” Both these sets of governments 
derive their authority from the constitution and are, there¬ 


fore, independent of each other’s control in the spheres 
assigned to each by the constitution. “A federal constitution 
differs from a unitary constitution in this sense that whereas 


the latter recognises the existence of only one government 


which is supreme in all matters concerning the state—with¬ 
out any kind of reservation whatsoever—the former, being 
by its very nature a contractual agreement, necessarily 
distributes the powers pertaining to administration between 
th? s^er^d stete govemtnents on the one hand, and ti|e 
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federal government on the other.*** It may be argued here 
that now-a-days even in a unitary state decentralisation of 
authority is on the increase and local governments and ‘local 
bodies* are being set up to administer matters of local interest. 
Wherein docs the real difference then lie between a unitary 
state and a federation ? The question may be answered 
thus. In a unitary state, there are two “levels’* of government, 
the central and the local or “municipal.” but the authority 
of the former is all supreme even over the latter. The local 
or municipal governments are the creation of the central 
authority which has the constitutional and legal authority 
to add to the powers of these bodies, or withdraw some 
powers from them, or even totally abolish them without 
being guilty of any constitutional impropriety; such an act of 
the central government cannot be declared illegal, for this 
government sets up. of its own free will, local bodies for the 
sake of administrative convenience. The laws or regulations 
of these local bodies are merely “municipal” bye-laws and arc 
binding only so long as the central government does not 
disallow them. Whereas in a federation, there are three 
“levels’* of government, so to speak, the federal or central 
government, the governments of the component states or 
provinces, and also local bodies (as in a unitary state), and it 
is the existence of the governments of component states which 
differentiates a federation from a unitary state. The 
authority of the state governments is derived not from the 
central government, also called national or federal govern¬ 
ment. but directly from the federal constitution itself; that 
is to say, the state governments in a federation exist 
independently of the national government. The laws made 
by the state governments have as much force as those made 
by the national government. 


f Federal Polity, p. 7. 
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Each of the two sets of governments, the national 
Division of government and state governments, has 
Powers. specified powers to exercise. The division 

of powers is complete for all practical purposes, in every 
sphere of governmental activity, viz» legislative, executive 
judicial, administrative and revenue. The federal constitu¬ 
tion itself specifies the allocation of powers to the governments. 
The general principle underlying the division of powers is 
that all powers that are necessary to safeguard all matters of 
national importance, e, g. defence, foreign affairs, customs 
and tariffs, posts and telegraphs and the like, arc allotted to 
the national government; while all matters of provincial or 
“local” interest are assigned to the governments of the states 
composing the federation, e. g. education, health, sanitation, 
local administration and the like. Each government is 
assigned definite sources of revenue necessary to enable it to 
discharge its functions, but the national government is 
generally assigned sources of indirect taxation, e. g. customs, 
though the recent tendency is towards allowing that govern¬ 
ment to raise revenues from direct taxation as well. This 
principle of division of powers gives the two governments 
almost independent status, neither government being allowed 
to encroach upon the powers of the other. 

No amount of precision with which the framers of a 
Residuary federal constitution may distribute the 

Concurrent, and powers or functions of government between 
Implied Powers, national government, on the one hand, 

and various state governments, on the other, can exhaust the 
list of functions, for the mere fact that these constitution- 
makers cannot possibly foresee the problems of the future. 
To illustrate the point, the fathers of the U. S. A. constitution 


were performing their task in 1787. at a time when neither 
means of communication in that country, or in the world, 
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were so great as now, nor were the problems now set forth 
by the scientific discoveries and inventions of the XIX and 
XX Centuries, resulting in increased international co-opera¬ 
tion and inter-dependence, before their eyes. Therefore 
they were not taking into account the new functions, or the 
increasedjfunctions, which the governments have to perform 
in these days. 

To solve such a difficulty, all federal constitutions, and 
Residuary the U. S. A. constitution among them, 

Powers. contain clauses regarding the residuary or 

unenumerated powers, assigning them either to the national 
government or to the several state governments, according as 
the centripetal or centrifugal forces are the stronger. For 
example, in U. S. A., the residuary powers are vested in the 
state governments; in Canada they are vested in the govern¬ 
ment of the Dominion. 

There is often a provision in a federal constitution regard" 
Concurrent ing “concurrent powers” which either relate 

Powers. functions not assigned to any of the 

governments or to those which are specifically mentioned as 
being of local as well as of national interest. In all these 
matters, both governments, national as well as state govern¬ 
ments. are allowed to have powers of legislation and adminis¬ 
tration, subject to the important condition that in case there 
arises a conflict between the national government and any of 
the state governments, in the exercise of concurrent powers, 
the voice of the national government is final. This is a very 
important provision which safeguards desirable uniformity of 
laws in certain important matters and also imparts strength 
and vigour to the national government. To give an example. 
Article XIII of the German Constitution, 1919, laid down 
that “Federal law overrides state law,” in matters where the 
two governments, federal and state, had concurrent powers. 
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The Doctrine of Implied Powers has assumed a very great 
Doofcrine of Constitutional importance ever since it was 

Implied Powers, propounded by the U. S. A. Supreme Court. 

The constitution of 1787 of the United States assigns only 
specifically mentioned powers to the federal or national 
government, reserving all other powers to the state govern¬ 
ments. These specified powers of the federal government 
arc, indeed, very limited. Section 8 of Aritcle I of that 
constitution lays down the powers of the Congress thus: 

“ The Congress shall have power to levy and collect taxes, 
duties, imposts, and excises, to pay the debts and provide for 
the common defence and general welfare of the United States; 
but all duties, imposts, and excises shall be uniform through¬ 
out the United States; 

“ To borrow money on the credit of the United States; 

“ To regulate commerce with foreign nations and among 
the several States, and with the Indian tribes; 

.etc. etc.’* 

The concluding words of this section 8 say that the 
Congress shall have power “To make all laws which shall be 
necessary and proper for carrying into execution the forego¬ 
ing powers and all other powers vested by this Constitution 
in the Government of the United States, or in any depart¬ 
ment or oflScer thereof.” Now these words are so compre¬ 
hensive in their meaning that they have been very liberally 
interpreted by the Supreme Court in favour of the Congress, 
and by applying them to actual cases, the Court has pro¬ 
pounded the Doctrine of Implied Powers, L e. powers, though 
not specifically assigned, yet implied or latent in some other 
specified powers. Chief Justice Marshall, the greatest ex¬ 
ponent of the doctrine, thus succeeded in strengthening the 
federal government in U. S. A. Charles A. Beard and Mary 
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Beard in their interesting book The Rise of American Civili¬ 
sation, go to the length of saying that the concluding words 
of Section 8 have really proved Pandora’s Box of Wonders. 
This doctrine of Implied Powers is imperceptibly pervading 
the decisions of Supreme Courts, in almost all federations, 
thus filling a gap in the specification of powers. 

This at once brings us to the existence of double citizen- 
ship in a federation. Clearly, every indivi- 

Citizenship in dual citizen in a federation owes allegiance 

Federations. « r i 

to the government of the state or province 

of his residence, for those matters which are within the 
jurisdiction of that government, and he also owes direct 
allegiance to the national government for those other matters 
that arc the concern of this government. In a unitary state 
the citizen owes undivided allegiance to one central govern¬ 
ment, and in a confederation, too, he owes allegiance to his 
state government, as the government or the common institu¬ 
tion exercises its authority only through the intermediary of 
the state government, and not directly over the citizens of 
the state. Bryce clearly defines this double citizenship in a 
federation thus: “ The essential feature consists in the 


“ existence above every citizen of two authorities, that of the 
“ State, or Canton (as in Switzerland) or Province (as in 
“ Canada), to which he belongs and that of the Nation which 
“ includes all the states, and operates with equal force upon all 
“ their citizens alike. Thus each citizen has an allegiance 
which is double, being due both to his own particular State 
“ and to the Nation. He lives under two sets of laws, the laws 
“of his State and the laws of the Nation. He obeys two sets 
“ of officials, those of his State and those of the Nation, and 
“pays two sets of taxes, besides whatever taxes or rates his 
**city or county may impose.He calls that Stateja federa- 
♦ Constitutions, p, 288. ~ 
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tion “ in which the Central Government exercises direct 
“power over the citizens of the component communities.”* 
Newton too is clear on this point. He -says, “ The Central 
Government acts not only upon the associated states but also 
directly upon the citizens.” Another writer, in the En¬ 
cyclopaedia Brliaimica, explaining the relation between the 
citizen and the two governments in a federation says that 
the federal government, in turn, in the exercise of those 
“ specific powers acts directly, not only on the communities 
” making up the federation, but on each individual citizen 

“.and the citizens of a federation consequently owe a 

“double allegiance one to the state, and the other to the 
“federal government. ”t This theory of double citizenship 
has been given effect to in all federations. To quote only 
one illustration. Article XIV of the U. S. A. constitution 
states: “All persons born or naturalised in the United 
“ States, and subject to the jurisdiction thereof, are citizens of 
“ the United States and of the State wherein they reside ...” 

The second characteristic of a federal constitution is its 
(b) Written and Peculiarly written—rigid character. It is 
Rigid Oonsti- true that the modern tendency is to have a 
written constitution for all states, unitary 
or federal. What we mean by this peculiarity of a federal 
constitution is that though a unitary state can afford to have 
an unwritten constitution, because in that case all powers are 
vested in one government (the central government, which is 
all supreme), a federation cannot but have a written con¬ 
stitution which definitely divides the powers or functions of 
government between the national government on the one 
hand, and the governrrients of component states on the other. 

* Oonatitutions, p. 5. 

t Vol. X. p. 233. 01. Bryce, Studies in History and Jurisprudence, 
Vol. II, p.’490. 
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With the singular exception of England, all modern unitary 
states have written constitutions, but no federal state has an 
unwritten constitution. A federal constitution is a con¬ 
tractual agreement, delicately balanced, arrived at between 
the governments of the states themselves, or between the 
national government and state governments. No contract even 
between two individuals can be clear and free from possible 
future friction unless its terms are put into writing to avoid 
misunderstandings in its actual working, much less can a 
complex contract between states afford to be vague or un¬ 
written. A federal constitution delimits the powers of 
national and state governments and in doing so it becomes 
supreme, so that a law passed by either the national govern¬ 
ment or by any of the state governments is valid only if it is 
in conformity with the constitution. There is no such 
restriction on the powers of a unitary government whose 
authority is supreme. We may quote here the “grotesque** 
expression in which De Lolme has summed up the powers of 
the British Parliament. “It is a fundamental principle with 
“English lawyers, that Parliament can do everything but 
“ make a woman a man, and a man a woman.** Such a freedom 
is unthinkable in a federation. 

A federal constitution is also peculiarly rigid. When a 
federation is about to be formed, the claims and counter¬ 
claims of the states federating are very carefully considered. 
Stupendous difficulties are surmounted. The history of all 
federations has made it abundantly clear, and we have also 
been witnessing the prolonged discussions regarding the 
establishment of an All India Federation composed of British 
Indian Provinces and the Indian States. The result in all 
cases has been a compromise, and it will again have to be a 
carefully drawn up compromise in solving the Indian consti- 
tutipnal problem* Such a compromise which necessarily 
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harmonises very conflicting points of view cannot and should 
not be left to be easily changed by ordinary process of law¬ 
making, if the federation is to be a permanent union. To 
leave a federal constitution open to easy and frequent changes 
is undoing the most important work done prior to the forma¬ 
tion of the union. At the same time it is clear that however 
competent and far-sighted the statesmen who draw up a 
federal constitution may be, they cannot provide for all future 
contingencies. Human energy being essentially kinetic, no 
constitution can be so framed as to make provision to meet 
all new cases that may arise, or to solve new difficulties that 
may be discovered in the light of actual experience gained in 
the working of the constitution, therefore some provision for 
the amendment of the federal constitution has to be made. 
Furthermore, it is true that at the federative stage the 
fathers of a federal constitution sometimes deliberately leave 
some knotty problems to be solved by the workers of the 
constitution when it is actually put into force. Therefore, a 
federal constitution provides a process for its amendment, but 
this process is different from the ordinary process of federal 
law-making, and is usually such as to give a voice to all 
interests and parties in the federation in the amending of the 
constitution and is, therefore, more difficult and complex 
than the method of amending unitary constitutions. Therefore, 
a federal constitution being the supreme law of the land, it is 
always written and peculiarly rigid. 

The third characteristic of a federal constitution is the 
(c) Special form peculiar position of the Judiciary created 
of Judiciary; under its terms. It has already been stated 

that a federal constitution is a contractual agreement between 
the national government and the state governments, involving 
distribution of powers and definition of all possible relations 
between them. If the federation is to be a permanent polity, 
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the contract must be honoured and faithfully observed. But 
who is to decide whether any of the parties to the contract 
is violating it ? Who is to adjudge the validity of the laws 
passed by any of these governments? Who is to uphold the 
supremacy of the constitution and interpret it ? Who is. 
lastly, to expand the constitution by explaining its implica¬ 
tions ? Evidently, none of the parties to the contract, the 
national government or the state governments, can be solely 
entrusted with this most important task. Therefore, the 
constitution itself sets up an independent judiciary, generally 
called the Supreme Court, to decide the disputes between the 
several governments and also to perform the work indicated 
in the foregoing questions. The Supreme Court derives its 
authority directly from the constitution; the judges hold 
office for life, unless, of course, impeached upon address 
generally by the federal legislature. In fact, the Supreme 
Court in a federation is the institution which has enabled the 
federation to function. 

Supreme Courts in all federations have accomplished very 
important tasks. To give an example which is undoubtedly 
the most valuable contribution of a Supreme Court, we may 
mention here the Docfrinc of Jmplied Poirers propounded by 
the U. S. A. Supreme Court. 

Federation implies a union of states, independent or quasi- 
(d) Theory of independent, before they associated together. 

The union of states may take any form. 
“ There is co-ordination, super-ordination, graduated sub- 
“ ordination, permanent or temporary arrangements, easy or 
“difficult withdrawal or no withdrawal at all, partial or com- 
“plete partnership, that which originates in the search for the 
“ individual advantage as conceived by the separate partners 
“ and that which is compelled by a common need and loyalty, 
“ and which establishes a community of thought and behaviour 
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“selfishly regardful of the actors own good.“ We have 
already treated the various forms of political unions, here wc 
wish to discuss the true nature of a federal union as regards 
its inviolability. 

There are two conflicting views to be taken notice of. 
One view, chiefly held by the advocates of states* rights in 
U. S. A., headed by John C. Calhoun, stated that the states 
being parties, as distinct and integral units, to the federal 
union, brought about by their willing co-operation in order 
to secure the advantages of that union, they were “sovereign’' 
bodies and could, therefore, break up the union or secede from 
it as soon as they found that the union was no longer to their 
advantage. The sponsers ot this view relied upon the lan¬ 
guage of the Kentucky and Virginia Resolutions which clearly 
laid down that the states, as such, entered the union and were 
integral units inside it. At one time the issue was postponed in 
U. S. A. by the repeal of the Alien and Sedition Acts which 
had brought the question of secession of states to the fore. 
In 1812, and again in 1828, a similar controversy was raised 
on account of the outbreak of war (1812), and the imposition 
of tariff by the Congress (1828), which adversely affected the 
interests of South Carolina. On both occasions, there was a 
compromise and the final issue was merely postponed. 

The other school of thought led by Daniel Webster, 
asserted that the people of the country as a whole were the 
real parties to the union, and not the states. They, therefore, 
questioned the right of the states to nullify the Acts of 
Congress or to go out of the union. These advocates of the 
theory of rights of the nationalist government quoted the 
preamble of the constitution of 1787 in their support: “We, 
“the people of the United States in order to form a more 
“perfect Union, establish justice, insure domestic tranquillity, 
“ provide for the common defence, promote the general welfare, 
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“and secure the blessings of liberty to ourselves and our 
“ posterity, do ordain and establish this Constitution for the 
“ United States of America.” The Civil War (1861) in U.S.A. 
precipitated the issue. The Southern States would not 
submit to Abraham Lincoln’s view regarding slavery and 
desired the continuance of the evil. The Nothern States were 
for the abolition of slavery. Finally the war resulted in the 
defeat of the Southern States, and they were coerced, so to 
say, into remaining within the federation. But here superior 
physical force decided the issue, and not arguments. In 
Switzerland, too, the War of the Sonderbund, wherein 
the Catholic cantons combined to defy the authority of 
the union and seek secession, brought a similar issue to the 
front, in 1845. General Dufour, the commander-in-chief of 
the federal army, defeated the forces of the recalcitrant 
cantons and stopped their secession. Undoubtedly, the 
subsequent revisions of the Swiss Constitution in 1848 and 
1874 removed most of the grievances of the secessionists. 

The theory of secession of states has been criticised by 
several eminent authorities, Mr. Justice Story, of the 
United States of America, denies the right of secession of 
states, or the destructibility of the union, because he views 
the peaceful continuance of federal union to be for the vital 
interests of all the partners, ?. r, the people, composing the 
union. The real interest of the people is peace. If, however, 
the rights of individual citizens or even states are infringed, 
“the only guarantee of individual rights and property ‘arc 
‘ understood to consist in the peaceable appeal to the proper 
‘ tribunals constituted by the government for such purposes; or 
‘ if these should fail, by the ultimate appeal to the good sense 
‘ and integrity and justice of the majority of the people’.”*** 
Mr. Justice Marshall, in McCulloch versm Maryland, 

• Theory and Practice of Modern Government, p. 828. 
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expressed the same view: “The government proceeds directly 
from the people; is ‘ordained and established’ in the name of 
the people . . . The assent of the States, in their sovereign 
capacity, is implied in calling a convention, and thus submit¬ 
ting that instrument to the people. But the people were 
at perfect liberty to accept it or reject it, and their act was 
final. It required not the affirmance, and could not be 
negatived by the State Government. The Constitution, when 
thus adopted, was of complete obligation, and bound the 
State sovereignties . . . The Government of the Union, then, 
is emphatically and truly a government of the people; in 
form and substance it emanates from them. Its powers are 
“granted by them, and arc to be exercised directly on them 
‘ and for their benefit.”’^' 

Article I of the Swiss Constitution of 1874 states: “The 
“ peoples of the twenty-two sovereign Cantons of Switzerland 
“ united in the present alliance . . . . , form together the Swiss 
“ Confederation.” Similarly, Article I of the German Constitu¬ 
tion, 1919, says that all the authority emanates from the 
people. Besides these clear expressions of the popular view 
of the federal union, we have to take into account the 
important fact that no constitution can contain a clause for 
the diteolution of the state it creates, nor can it legally 
permit it. 

“Whenever one State government, or more than one, 
who form the minority party find that their interests are 
seriously suffering under any of the laws of the central 
government, that minority party should wait, argue, and try 
to get the law so changed as to make it amenable to its 
wishes. It has no right whatever to secede from the union 
when once the entire people of that union have formed that 
central body. For, if this right of secession be conceded to 


* Ibid. Footnote 1, p. 328. 
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the recalcitrant states the whole polity loses its stability and 
there is no certainty where this disruption might lead to. 
In a truly federal union—properly formed after exploring all 
avenues of community of interests and finding them more 
strong than points of conflict—there cannot frequently arise 
grave disputes which may compel a part to go out of it. 
In fact, whenever the union breaks up after the secession of 
a part, it must hz presumed that the union was from its 
nature not federal but only an alliance.”*^' The inviolability 
of a federal union has now been generally accepted. In the 
recent discussions regarding the future of an All-India 
Federation, the question of the inclusion of Burma inside the 
federation was raised, and it was declared that Burma 
could not be given the right to go out of the federa¬ 
tion once it had chosen to join it. This principle, sound as 
it is, cannot, however, be reconciled witli the intention 
of the Indian Princes to obtain right of secession of their 
states after joining the federation. 

The study of ‘'the amalgam of motives and environmental 

„ - “ factors which cause large states to be com¬ 

pactors that 

promote Federal “ posed out of small ones, or to be decomposed 
“by the transference of powers to smaller 
“areas within thcm“t is of great importance. History of 
federations shows that different federal unions were formed 
for different reasons which arose out of their special problems 
and circumstances. We discuss here some of these important 
factors which encouraged the formation of such unions. 

No successful and lasting federation can be formed unless 
(i) Physical the federating states lie in close proximity 
Contiguity; Other. Political co-operation bet¬ 

ween different states becomes close only when they lie in 

* Federal Polity, pp. 24-25. 

t Theory and Practice of Modern Government, p. 243. 
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neighbourhood, because in that case they have to depend 
upon each other in day to day administration. “Nearness 
of existence finds its counterpart in the creation of a certain 
imperceptible, yet by no means inappreciable, bond of union 
which does not, generally speaking, exist between two nations 
living at a great distance from one another.”* The Hanseatic 
League did not last long because of the great distances that 
separated the scattered cities that formed the League. New 
Zealand could not be brought within the Commonwealth of 
Australia because the intervening sea more than counter¬ 
balanced the aggregating tendencies, dispite the wish of the 
fathers of that federation to include that island. For the same 
reason. New Foundland did not join the Dominion of Canada 
which was formed only of the territories lying adjacent to each 
other. Hamilton observed with pleasure “that independent 
“America was not composed of detached and distinct territories, 
“ but one connected, fertile, wide-spreading country was the 
“portion of our Western sons of liberty.”t R. H. Brand 
expresses similar reasons for the unification of South Africa. 
“The country, vast as it is in area, is destined by nature to 
“ be one. Its physical features are uniform, and there are no 
“ natural barriers between one part and another. The popula- 
“ tion forms, and in reality formed c\ en before the war, one 
“ body politic. 

, The “tangible utilities,” or the economic advantages, of 
(ii) Economic union have proved a ‘vital impulse to federa- 
Tneentive; tion.’ Uniformity of laws regulating com¬ 

merce, contracts, tariffs, bills of exchange, navigation, rail¬ 
ways, and the like, was one of the most important motives 
which formed the basis of several federations. Hamilton, 

• Federal Polity, p 10*2. 

t Federalist, No. II. 

J Uniop of South Africa, pp. 8-9. 
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while discussing the advantages of union between the 
American states, wrote : ‘*Thc veins of commerce in every 
“part will be replenished, and will acquire additional motion 
“ and vigour from a free circulation of the commodities of 
“every part. Commercial enterprise will have much greater 
“ scope, from the diversity in the productions of the different 
“ states.”'*' The fathers of the federal constitutions of the 
Dominion of Canada, Commonwealth of Australia, Union of 
South Africa, Hanseatic League and German Confederation, 
were all conscious of the economic advantages of the unions 
they were forming, and all these constitutions contain clauses 
which lend support to this view. It requires no great stretch 
of imagination to perceive that a federation opens a wider 
field, a bigger market and greater commercial facilities to all 
the members. It is easy to understand the manifold diffi¬ 
culties which the traders have to meet when they come 
across diversities in weights, measures, and coinage in travers¬ 
ing different countries or different parts of the same country. 
Therefore, economic factors have very largely contributed to 
the growth of modern federations.*!' 

The obvious advantages of a political union have also 
(iii) Political directly brought independent states together 
Motives, iorm federations. These political motives 

include the problem of defence, foreign affairs, and economy 
in administration. The Greek city-states combined together 
to offer a united opposition to the menacing power of 
Macedonia and then Rome. The Lombard League in Italy, 
and the Swiss Confederation were formed to meet the attacks 
of the Austrian Emperors. The Netherlands had come 
together to resist Spanish aggressions. Hamilton aptly 
remarked that “A strong sense of the value of blessings and 

♦ federalist, No. XI. 
t federal Polity, pp. 106-U0, 
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union induced the people, at a very early period, to institute 
a federal government, to preserve and perpetuate it/** The 
independent colonies in Australia were mainly guided by 
political motives to form a federation. Jay, through the 
Federalist, appealed to the Americans to federate, by empha¬ 
sizing the political importance of union as against the 
imperialistic designs of European nations. He declared; 
‘Tf they (the European powers) see that our national govern¬ 
ment is efficient and well administered, our trade prudently 
regulated, our militia properly organised and disciplined, our 
resources and finances discreetly managed, our credit reestab¬ 
lished, our people free, contented, and united, they will be 
much more disposed to cultivate our friendship than provoke 
our resentment. If, on the other hand, they find us either 
destitute of an effectual government (each state doing right 
or wrong as to its rulers may seem convenient), or split into 
three or four independent and probably discordant republics 
or confederacies, one inclining to Britain, another to France 
and a third to Spain, and perhaps played off against each 
other by the three, what a poor, pitiful figure will America 
make in their eyes. How liable would she become not only 
to their contempt, but to their outrage, and how soon would 
dear-bought experience proclaim that when a people or 
family so divide, it never fails to be against itself.**t A 
bigger nation is always likely to command greater influence 
than a smaller one, and this creates an impulse towards union. 
Moreover, a federal government is also economical^ as it 
enables the component states to remain secure, by keeping 
one single army or navy or air force. 

The German statesmen who met at Weimar, after the 
war, were guided largely by political motives to resist the 

* Federalist, No. II. 
t Federalist, No. IV. Of. No. Ifl, 
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separatist tendencies of that group among them which was 
advocating separation of states and the dismemberment of 
Prussia. Political motives are also influencing the Indian 
statesmen and Princes in the recent discussions regarding the 
future constitution of India on federal lines. A united India 
will be better able to defend herself against foreign attacks, 
to have a strong and consistent foreign policy and to command 
due influence in international matters, than an India divided 
into hundreds of units. 

A unitary state is possible in a country where the people 
(iv) Racial and inhabiting it speak one language, belong to 
Cultural Factors, one race and follow the same religion. But 
where the population is composed of various races, speaking 
different languages and even following different religions, a 
unitary form of government simply widens the gulf between 
the peoples and retards the progress of the country. If the 
various parts of the country have to unite in order to 
preserve themselves and advance their economic interests, the 
application of federalism is the only device to solve their 
constitutional problem. Such had been the case when the 
Dominion of Canada was formed in 1867. The French and 
the English, the two important communities, were reconciled 
only by recognising their diversity inside a united dominion. 
Their linguistic, racial and cultural differences were rendering 
smooth government impossible, till they were recognised and 
harmonised by the British North America Act, 1867. The 
attempt to found a unitary state had failed, and federalism 
succeeded, to a very great extent, in solving their difficulties 
and settling their disputes. Similarly, it was impossible for the 
Swiss Cantons, speaking three different languages, following 
different religions, and containing Germans, French and 
Italians in their population, to form a unitary state. These 
acute differences were recognised and then reconciled by 
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applying federal principles and establishing the Swiss Federa¬ 
tion in 1874. The federal constitution of the German 
Republic has also satisfied the varying needs of the states 
composing that Republic, It is also one of the many reasons, 
i)iz. difference in languages, religions, and cultures of the 
various provinces of India, that a federal constitution is 
going to be established in this vast country. 

Political writers differ in their estimate of the value of 


INIerits and 
Demerits of 
Federalism. 


federalism. Some criticise it on the ground 
of its creating a weak government and 
divided allegiance. Prof. Dicey says that 


in a federation either a dominant state is likely to “exercise 


Dicey’s criticism 
of federal tie. 


an authority almost inconsistent with federal 
equality,’* or the many smaller states “may 


easily combine to increase unduly the burdens, in the way of 


taxation or otherwise, imposed upon the one most powerful 
state.’’* In actual practice, these two dangers do not generally 
appear, provided the constitution has been carefully drawn up. 
It is true that in the pre-war German Empire, Prussia, the 
most dominant partner exercised the greatest power, followed 
by other half a dozen states that came next in importance, and 
the remaining smaller states or townships were almost helpless 
and practically impotent. It was this defect in the constitution 


of the Empire which made Lowell remark that the pact could 
not fail to resemble that between a lion, half a dozen foxes 


and a score of mice. Also, inside the Austro-Hungarian 
Confederacy, Hungary, by virtue of her more compact 
Magyar population, virtually ‘exercised seventy per cent 
of the power for thirty per cent of the expenditure,* because 
Austria, though much larger in population and area than 
Hungary, was undoubtedly weaker on account of the conflict¬ 
ing racial and linguistic elements. 


* Law ol the OonstitntioD, p. LXXVl. 
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Prof. Dicey points out another defect in federalism which, 
he says, creates divided allegiance and constant irritation, 
often leading to litigation. These charges of weakness 
against federalism appear, at first sight, to be true. But 
careful drawing up of the constitution removes most of the 
defects and allows the polity to become strong. He, however, 
further says that “federalism, when successful, has generally 
been a stage towards a unitary state.** This only means 
that a successful and careful working of a federal constitution 
obliterates most of the differences by emphasizing the points 
of agreement. In other words, federalism, when properly 
worked, does not mean the setting up of a polity divided 
against itself, but it allows the growth of a powerful state 
which may appear, without in fact being so, to be a unitary 
state. 

R. H. Brand, another critic of federalism, says that 
Brand’s criticism federalism is after all, a pis aZ/er, a conces- 
of federal tie. human weakness.** And he goes 

on to say that federalism must be accepted where nothing 
better can be got, but its disadvantages are patent. It means 
a divisio i of power and consequent irritation and weakness 
in the organs of government, and it tends to stereotype and 
limit the development of a new country.***** This is but 
indirect admission of the value of federalism under certain 
circumstances, for it merely means that where unitary 
government is impossible, the second best alternative is 
federal government. 

Equally eminent writers, on the other hand, have highly 
Laski’s apprecia- P^^^^ed federalism. Among them, Prof. Harold 
J. Laski goes so far as to say: “The struc¬ 
ture of social organisation must be federal 
if it is to be adequate. Its pattern involves, not myself 
a The Union of South Africa, pp. 46—47." 


tion of federa* 
Ifsm. 
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and the State, my groups and the State, but all these and 
their inter-relationship.*’'*'* And he concludes that “because 
society is federal, authority must be federal also.” t He 
dwells at great length upon the value of international and 
inter-state co-operation and asserts that we arc now witness¬ 
ing the slow erosion of “the highly unified State.” Accord¬ 
ing to him, “The nation-State is not the final unit of social 
organisation. Its power as a sovereign body represents a 
phase only of historic experience, and the pressure of world- 
force has already made its sovereignty obsolete for any 
creative purpose. The nation-State is entitled to autonomy 
in all concerns of which the incidence is obviously local, but 
immediately what it wants and does impinges upon the 
interests of the larger world outside . . Undoubtedly 

the world is heading towards international co operation in all 
spheres of human life, political, economic, social, cultural and 
intellectual, and he would be too bold a man who could now 
speak of the absolute sovereignty or independence of any 
state. 

In actual practice, federalism has not proved the weak 
NVhat experionco Concept as Dicey paints it to be. The 
says of federalism various Cantons of Switzerland would have 
ever remained a cause of breach of peace in Europe, if they 
had not federated. Brooks has aptly remarked that 'a 
people divided by so many geographical barriers, so divergent 
in language and religion, and also, it may be added, in race 
and customs, must needs provide ample leeway in its govern¬ 
ing machinery for local liberties and local self-rule. As a 
matter of fact this condition is fully met by the fedcwil 
system of government and by the large measure of decentrali- 

• Grammar of Politics, p. 262. 
t Ibid. p. 271. 

: Ibid. p. 285. 
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zation prevailing in the various states.’** Similarly, the 
original thirteen states in America would not have produced 
the strong and wealthy U. S. A. Republic, if the framers of 
the constitution of Philadelphia had not succeeded in apply¬ 
ing federal principles. Who can say that the U. S. A. 
constitution has proved weaker than the constitution of 
France where frequent changes of government are creating 
difficulties every year? Canada, united into a unitary state, 
was an impossibility due to the conflict between the French 
and the English in that Colony. Also, French Canada and 
British Canada, without any union between them, would 
have carried on an incessant war with each other, but 
the Canadian federation has undoubtedly created uniformity 
and harmony in diversity. Again, federalism enabled the 
makers of the Weimar Constitution to check the disruption 
of Germany after the war, 1914—1918, and continued the 
unity of that great power in the heart of Europe. 

“In short, federalism has removed friction, stopped 
disintegration, suppressed jealousies, checked wars, and 
created powerful, peaceful and thriving nations out of a 
heterogeneous mass of human beings living in different parts 
of the habitable globe. This result could not have been 
achieved under a unitary government. To call federalism— 
the very source of union, compromise and interstatal peace— 
as a weak polity will be a contradiction in terms. For it has 
imparted vigour where weakness prevailed, bestowed peace 
where jealousies and suspicions were making political air 
foul, and created prosperous big states where smaller and 
weaker states were fighting for their very existence, “t It is 
true that a unitary state is better organised and more lasting 
from its very nature, but where such a polity is impossible 

* Government and Politics of Switzerland, p. 13. 
t Federal Polity, p. 136. 
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on account of the special needs of the country, federal 
government is “undoubtedly the second best and most 
certainly the best for a certain set of circumstances/* 

And, therefore, we have to agree with John Stuart Mill 
who says that “Where the conditions exist for the formation 
of efficient and durable federal unions, the multiplication of 
them is always a benefit to the world.** 
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CHAPTER III 


FORMS AND FUNCTIONS OF GOVERNMENT 

The divine right of kings may have been a plea for feeble tyrants, 
but tlio divine right of government is the keystone of human progress, 
and without it governments sink into police, and a nation is degraded 
into a mob. (Disraeli.) 


As a community-building animal man has set up a variety 
of institutions in order to live with his fellows. Of these 
institutions the state is the all-embracing and the most impor¬ 
tant, for it is pre-existing and pre-determined for him as he 
is born. Each state is known by the territory under its 
Government a jurisdiction, the people living in it, the bond 
necessary feature of Cultural or socio-economic unity that keeps 
of every State. people together, and finally a machinery 

or system to regulate its life. This machinery or system is 
what we mean by a government. It is necessary to run the 
political structure of the state. For a short time a state may 
not have a government, yet it will continue as state ; there 
cannot, however, exist a government without a state. Such 
is the relationship between the two. 

Government is thus the machinery through which the 
political life of a state is conducted. All states do not have 
similar problems of life ; the differences are geographical, 
economic, cultural, social and traditional. It is these diffe¬ 
rences that account for the different types of governmental 
Forms of govern, machinery in modern states. It must, how- 
in mod^frn' ^ remembered that forms of govern- 

states. ment have differed in all ages of human 

history and will continue to be varied equally, if not more, 
in future. Each state adopts the form of government best 
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suited to its needs and most practicable in the particular set 
of its environments. 

Even though the forms of government arc of a varied charac¬ 
ter, they may be broadly classified so as to permit their 
scientific study. Such has been the attempt of a procession 
Oiiissification of of political philosophers from the ancient 
sinc^an^cient Greek times up to the present age. Each of 
these thinkers has adopted his own method 
of classification and then attempted to evolve a system of 
government best suited, in his opinion, to a state. The oldest 
attempt was made by Aristotle who has been acclaimed as the 
Two bases of founder of political science as a subject of 
classification. systematic study. His classification is based 
on two aspects, viz,, the quantitative and the qualitative. 
From the quantitative point of view, he classifies govern- 

,,, .. ments according to the number of 

(i) Qaantitativo ... 

classification of participants in the actual administration of 
governments. , , , , . /■ t • • 

a state, it the whole machinery of adminis¬ 
tration is run by, i. c, according to the views of, one man, the 
government is monarchic. If the government is run by a 
chosen few, it is aristocratic. And, finally, if many persons 
(meaning thereby the whole of the people) actively parti¬ 
cipate in the administration, the government is democratic. 
This sort of quantitative classification of governments was 
adopted by a number of political thinkers during the Roman 
period, Polybius and Cicero being the most important of 
them, as well as during the middle ages. The Aristotelian 
classification of governments strikes the imagination and 
exacts the admiration of thinkers when he adopts the 

(ii) Qualitative qualitative test to Study the various forms 
basis of govern- of government. According to this basis 

the test is the end to which the conduct of 
government is directed. This at once involves the motives 


(i) Qaantitativo 
classification of 
governments. 
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and the attitudes of the rulers. If the government is con¬ 
ducted primarily for the welfare of the governed, which 
term means, in modern parlance, the bulk of the citizens, the 
government is normal. In that case, the rule of the one is 
“ Royalty that of a few “ Aristocracy and that of the 
whole people “ Polity. Taking the reverse view, viz, the 
conduct of government primarily for serving the ends of the 
ruling body, the normal forms are converted into corrupt 
forms. In the latter forms, rule of the one is Tyranny 
rule of the few is “ Oligarchy rule of the whole people is 
“ Democracy"'. Aristotle uses “ democracy " to designate 
the form which we, in modern times, would call “mobocracy” 
or “ anarchy." Of all these forms, which is the best ? Aris¬ 
totle, in answering the question adopts the stability of 
government as the criterion, and from this view-point "demo- 
" cracy is best where the poor greatly exceed the rich in 
numbers; oligarchy, where the superiority of the rich in 
" resources and power more than compensates for their 
" inferiority in numbers; polity, where the middle class is 
" clearly superior to all the rest." Both Polybius and Cicero 
adopted the Aristotelian classification of governments but 
considered that system of government the best which com¬ 
bines in itself the elements of monarchy, aristocracy and 
democracy. Hence, they praised the Roman system in which 
the consuls represented the monarchic element, the senate 
was the aristocratic element, and the popular assemblies 
formed the clearly democratic element. 

The classification of modern governments is, now-a-days, 
attempted not entirely from the quantitative or the qualita¬ 
tive view-point. The systems of government in modern 
states are so complex and varied that a different form of 
classification is essential. To us, governments are either 
monarchic, or democratic, dictatorial or collective. Monarchy 
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Democracy: 
direct or repre¬ 
sentative. 


^ iDay again be benevolent where the monarch 

cation of Govern- rules with the definite object of serving 
the best interests of his subjects without 
impinging upon their rights and liberties, or it may be 

Monarchy: bene- despotic (as in pre-war Russia of the Czars) 
volent or des- where the ruler's word is law and the aim 
of government is to promote the interests of 

the ruler alone. 

Democracies too may be classified as direct and represen¬ 
tative. In a direct democracy, the whole body 
of the adult citizens takes an active part in the 
framing of laws, appointment of magistrates, 
and deciding of disputes. Such a democracy now exists in 
some of the smallest cantons of Switzerland. It had also existed 
in ancient Greek city-states. It is possible only in a small 
territory where the people can easily be called together to deli¬ 
berate on the problems of state, where their needs are few and 
relations with neighbours peaceful. But the modern world, 
due to the discoveries and inventions of science and the 
consequent changes in human activities, is made up of large 
states with extensive territories, with populations running 
into millions and relations with neighbours complex and even 
varying. In these states democracy has taken the representative 
form. Citizens exercise their voice only at intervals when 
called upon to elect their representatives to legislatures, and 
leave the actual participation in government to these repre¬ 
sentatives generally for a stated period. Representative 
democracy began in the eighteenth and nineteenth centuries; the 
Liberal Movement of 1848 resulted in the establishment of 
democratic governments in most of the countries of Europe. 
The Industrial Revolution, the advancement of science and 
intellectualism and the revolt against oppressive monarchic 
governments have been the chief causes of the rise of 
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representative democracies in the modern world. They are 
now continued because they have been found to work well. 

In the present age, democracy, although much abused 
Democracy is criticised, in some quarters, has been a 

l^r Trfavourite with all constitution-makers. Its 
basic principles have been applied in actual 
practice through different types of political institutions. In 
general, the true test of a civilised government is the extent 
to which democratic ideals are embodied in its political 
system. England, France, United States of America, Swit¬ 
zerland, Ireland, and the self-governing dominions of the 
British Empire are cited as examples of the traditional form 
of democracy of the XIX century Liberalism. It is considered 
as the final form and not merely a stage in the institutional 
development of a country. 

It will be worth while to discuss here the basic principles 
Different views of democracy in order, as a preliminary, to 
of Democracy. understand the spirit of democratic govern¬ 
ments. Abraham Lincoln defined democracy as the 
government of the people, by the people, for the people. 
This puts in a nut-shcIl the highest praise that could 
be bestowed on this system. It was, however, unnecessarily 
twisted by Oscar Wilde who said : “Democracy means simply 
“the bludgeoning of the people, by the people, for the 
“people”, and thus given an entirely different meaning. This 
condemnation of democracy is not justified by facts. The 
truth is that democracy tends to give the people the liberty 
that is essential for their realising the true ends of human 
existence. It creates conditions which permit the rise of the 
down-trodden and the enriching of the poor. 

This may easily be seen from the principles on which it 
.Principles of is based. In this form of government “ the 

Democracy. ruling powcr of a State is legally vested, 
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not in any particular class or classes, but in the 
members of the community as a whole. ** It follows, 
then, that in a democracy the poorer class, by the very force 
of its numbers, rules. Democracy is founded on Equality and 
Liberty. This cannot be illustrated better than by the 
following words of the American Declaration of Indepen¬ 
dence, 1776: 

IVe hold these truths to be self-evident^ that all men are 
created equal, that theff are endowed b}j their creator with certain 
inalienable rights, that among these are Life, Liberty, and the 
pursuit of ][appincss, that to secure these rights, governments 
^\ire instituted, deriving their just powers from the consent of the 
governed,^^ 

Men arc born and c,o)iti)vy' equal iyi respect of their rights, 
‘'The end of puldicat society is the preservation of the natural 
‘and 7mperceptihlc rights of man. These Jlights are liberty, 
“property, security, and resistance to oppression.'^ 

“ The principle of all Sovereignly resides essentially in the 
“nation. No body, no individual can exert any authority which is 
“ not expressly derived from ild^ 

Democracy considers every man to be the best judge of 
his own interest. It does not trust any person with unlimited 
powers, for there is the sure danger of his abusing them. 
Consequently, the larger the number of persons associated 
with administration the greater the chance of eradication 
of evils and correction of errors. In such an organisation, 
there is little room for any individuals pursuing their selfish aims 
unrestrained by the community. On the other hand, it gives 
every citizen a chance to realise his best self and thus contri¬ 
bute to the general weal. 

No system, however good, can prove useful unless 
the conditions necessary for its successful working arc 
present. And that is why we find examples of the failure 
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of democratic institutions here and there. 

essential to tho The first essential condition for the 

success of success of democracy is a high standard of 

aemocracy. 

general education, not necessarily literacy. 
Unless the mass of citizens are acquainted with their rights 
and duties, and possess a high sense of civic life, they cannot 
run a democratic government successfully. Though much of 
this education may be acquired in the practical working of 
democratic institutions, vl:, participation in elections, legis¬ 
latures, or other public associations and institutions, it is very 
necessary to train the would-be citizens at an early age in 
the elements of corporate life. Freedom of speech and 
association, coupled with a free and well-informed press 
which presents facts accurately and impartially without 
attempting too much to thrust its own opinions on an 
inquisitive public, arc some of the necessary conditions 
of a popular education. 

It is but a truism that the present must be founded on 
the past with an eye on the future, if the best interests of 
men arc to be served and protected. This at once empha¬ 
sizes the need of traditional equality for the success of a 
democratic government. Equality in social, political, and 
economic life is the very spirit of true democracy. Class 
distinctions which restrict the enjoyment of civil rights to 
only a few are a great barrier to democratic life, and must 
be removed. Similarly, offices in the state must be open to 
all who possess the necessary capacity and qualifications; 
franchise should be universal and not restricted to those 
possessing property or tracing their descent to any particular 
race. And, finally, the economic system must be so arranged 
as to guarantee not merely some work for every citizen, but 
also adequate wages to enable him to live a decent human 
life. Many states, in the modern age, fail to create the 
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requisite economic conditions to stamp out unemployment, 
starvation and unhealthy conditions of life, with the result 
that democracy fails to evoke enthusiasm of the masses and 
finally provokes revolt against the very system that aims at 
serving their best interests. 

History of England illustrates the fight people have 
Liberty is ob- put Up to obtain liberty from unwilling 
agTi^tt^despo- dcspots. Voltaire has summed up English- 
men’s fight in these words: “ It has cost 
much to establish liberty in England. It has needed seas 
“of blood to drown the idol of despotic power, but the 
“English do not think that they have bought their laws too 
“dearly. Other nations have not had less troubles, have not 
“shed less blood, but in their case the blood they have sacri- 
“ficed has only cemented their servitude.” Fight for demo¬ 
cracy or liberty involves the recognition of a system of 
rights which alone enables citizens to live happily and well. 
The Americans got their independence in 1783 only as a 
result of a war for rights. The Irish people fought for their 
liberty for hundreds of years before they could choose their 
own form of government in 1937. 

In a large majority of modern states rights of citizens are 
Democraev and included in their written constitutions. This by 
^ f itself does not mean much, for the maintenance 

of rights is much more a question of habit 
and tradition than of the mere formality of tradition. Written 
enactment, however, enables a citizen to attack the executive 
in a court of law, if it has violated his rights. A declaration 


Democracy and 
the Declaration 
of Rights. 


of rights in a constitution also reminds the people that it had 
to fight for its rights; it is a valuable parchment in so far as 
the sanctity of a principle is concerned. This principle sets 
limits to the powers or the functions of government. It 
establishes conditions under which a people can freely express 
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its life of instinctive freedom, and enables the citizens to 
proclaim: 

It is the. laml that freemen (ilf 
Thai sober-siiiied freedom chose ; 

The land, where girt with friends or foes 
A man mag speak the thing he will; 

A land of settled government, 

A land of just and old renown, 

Where freedom slowly broadens down 
From precedent to precedent. 

The great war, 1914-18, it was asserted by the Allies 
and their sympathisers, was fought to make the world safe 
for democracy. No doubt, the twentieth century had 
opened with a new chapter in democracy. The formation 
of the Commonwealth of Australia on 1st January, 1901, 
and the grant of responsible self-government to the provinces 
of the Union of South Africa in 1909, were important 
Democracy and sign-posts On the road of democracy. German 
the Great War. violation of Belgian neutrality was the 
signal for England’s entry into the war, followed three years 
later by the United States of America. President Wilson of 
America had assured the world that at the end of the war 
peoples would have self-determination as the basis of their 
governments. The establishment of the League of Nations 
was also a great step towards a better world order in which 
rights of nations were to be recognised on principles of 
equality and justice. Unfortunately, however, the Treaty 
of Versailles, 1919, that ended the war, raised, on the ruins 
of the Austro-Hungarian, the Ottoman and the German 
Empires, new pillars of imperialism in total disregard of 
the principle of self-determination enunciated by President 
Wilson. The defeated Germany re-started her political life 
according to Weimar constitution which set up a democratic, 



FORMS ANT) FUNCTIONS OP OOVKRNMKN r f)7 

federal, republican state. But in Italy, the parliamcntarianism 
of the liberal movement of 1848 failed to realise the 
expectations raised by the secret Treaty of London wliicli 
had brought Italy into the war on the side of the Allies. 
TIic Italian parliamentarians were defeated in the diplomatic 
battle fought at the peace table in Versailles. The conse¬ 
quent disappointment in Italy resulted in the utter defeat 
of democracy and the rise of Mussolini’s dictatorship. 
In Russia, the Revolution of 1917 had already replaced the 
Czar’s despotism by a new system of government wliich 
was as far removed from the nineteenth century conception 
of democracy as the new dictatorship in Italy established 
later. It was the rise of a collective state based on Marxist 
doctrines. 

The spoils of war, vi:. large parts of the Austro-Hun¬ 
garian Empire, the Ottoman Empire and die colonial 
possessions of Germany brought into existence new states 
in Central Europe, backed by the League of Nations, 
and augmented the overseas poscssions of the victors, par¬ 
ticularly England and France. The principle of self-determi¬ 
nation which was expected to be the fundamental basis and 
the only criterion of post-war democracy, for safeguarding 
which the war was supposed to have been fought, was 
completely disregarded in practice. 

The world thus remained as unsafe for democracy 
after the Versailles Treaty as it was ever before. Disarma¬ 
ment by all European nations remained an unrealised dream. 
Then there was a general economic collapse which affected 
the whole world and practically killed the spirit of the infant 
democracies of Germany, Austria, Poland and other smaller 
states in Europe. The Weimar Republic unable to stand on 
its legs collapsed, yielding place to the Third Reich under 
Hitler. Austria too adopted a dictatorship, followed later 
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by Poland to some extent. All this led to a new danger in 
Europe fanned by a war of ideologies, particularly that 
between socialism and dictatorships. Fascist doctrines 
invaded practically every country, and democracy became 
an unpopular system of government. 

Thus the post-war Europe produced two new forms of 
government, viz. collectivist soviet rule as established in 
Russia, and totalitarian dictatorship as it exists to-day in 
Germany and Italy. Both in their basic philosophy and 
the nature and forms of institutions, these two types of 
government present ample scope and material to a student 
of modern governments. This is taken up later in the 
book. 

Of the modern states, some possess independent govern- 
T , j , ments and others are still dependencies. The 
dependent independent states, like England, France, 

governments. Germany, Italy, Japan and a host of others 

have systems of government either actually or impliedly 
approved by the citizens. The government in all of them is 
conducted by a party, or according to a constitution, which 
has immediately or remotely the backing of the people, 
whether the government is of the democratic or of the dictatorial 
type. There arc, on the other hand, large states like India, 
Palestine, and most of the mandated territories which are 
denied the right of self-determination or self-government, 
either on the plea of their general unfitness or of the special 
responsibilities of the dominant country. These countries 
are the black-spots of the civilised world, and present serious 
problems to true lovers of democracy who would not accept 
the pretensions of the dominant countries at their face value. 
England, the mother of parliaments and democracy, holds 
large parts of the world under her subjection, on the ground 
of fulfilling a definite mission. The rule of the dominant 
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country over dependencies, which connot be justified on any 
moral grounds in a democratic age, is yet held out to be 
continued on principles. G. B. Shaw has, in his characteristic 
way, thus spoken of the Englishmen who rule over vast 
dependencies: “There is nothing so bad or so good that you 
“will not find Englishmen doing it; but you will never find an 
“ Englishman in the wrong. He does everything on principles. 
“He fights you on principles; he rules you on business prin- 
“ciples; he enslaves you on imperial principles” Thus 
dependencies with their own systems of government as given 
by the dominant countries, apparently justified on some 
principles, are a peculiar study by themselves both in the aim 
and methods of government. 

A dominant country keeps its control tight- over its 
True aim of keep- dependencies not for the benefit of the 
in^ dependencies subject-pcoplcs, but for deriving several 

benefits to its own. These benefits consist of (i) tribute or 
revenue raised from the dependencies in times of peace, 
and men and money in times of war, (ii) open markets 
in the dependent countries for the purchase of raw materials 
and the sale of manufactured goods by the dominant country, 
(iii) maintenance of naval bases or air-craft bases, as in 
Gibraltor, Malta, Ionian islands, Canary islands, etc., (iv) 
sending to the dependencies the surplus population of the 
dominant country or its criminals, as was the case with the 
early British colonies in America and Australia or is now 
the case with the Andaman island, and (v) the very glory of 
possessions, of which the best example is the Englishman’s 
pride of the British Empire over which the sun is never said 
to' set. The pretensions of a dominant country that it 
continues its hold over other countries for the latter’s benefit 
and with a view to grant self-government when they become 
fit for it, are only a cloak to justify unjust domination. 
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Sir George Cornewall Lewis thus admits the disadvantages 
to a dependency like India arising out of a foreign rule: 

“Although British India may have derived considerable 
“ benefit from the superior honesty and intelligence of the 
“ English office-holders, yet the practice of employing English- 
“men exclusively in all important offices has, on account of 
“the necessity of giving them high salaries and the inadequacy 
“of the native public revenue, led to the accumulation of an 
“enormous mass of duties on the head of a single person, and 
“has produced a practical denial of justice, and an abdication 
“of the most useful functions of government, in many parts 
“of the country. The insults often offered to the feelings of 
“the natives by the overbearing behaviour of the English 
“ would:bc of^Iess importance, if the more permanent and serious 
“interests of the people were efficiently protected. But un- 
“happity it seems that in most parts of the country, life and 
“property are scarcely more secure than they were under the 
“native governments, and that the main benefit which the 
“lx:ople have derived from the British rule is the exemption 
“from foreign inavsion“.* 

In equally emphatic words. Sir George refuses to believe 
that a dominant country could ever restore true freedom to 
its dependency by slowly training the subject-people in the 
art of self-rule. He says: “If a dominant country grants 
“to a dependency popular institutions, and professes to allow 
“it to exercise self-government, without being prepared to 
“treat it as virtually independent, the dominant country by 
“such conduct only mocks its dependency with the semblance 
“of political institutions without their reality. It is no genuine 
“concession to grant to a dependency the names and forms 
“and machinery of popular institutions to bear the meaning 
“which they possess in an independent country ; nor do such 
An on tho Government of DepcmdeociOi, p. 205« 
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“ concessions produce any benefit to the dependency, but, on 
“ the contrary, they sow the seeds of political dissensions, and 
perhaps of insurrections and wars, which would not other- 
“ wise arise,*' * 

And that is why Swanii Dayanand, one of the greatest 
socio-religious reformers and political philosophers of India, 
asserted that the indigenous native rule is by far the best; a 
foreign government, perfectly free from religious prejudices, 
impartial towards all, kind, beneficent and just to the natives 
like their parents though it may be, can never render the 
people perfectly happy. This is but saying that good 
government is no substitute for self-government. 

Governments whether of dependencies or of independent 
countries arc also classified from another point of view, viz. 
their responsiveness to the citizens. When a particular 

Kesvonsible and system of administration is conducted 

Irresponsible according to the wishes of the people or of 

Govern men ts. , . . . . , 

their representatives, the government is called 


responsible. In such a system the administrators, that is, the 
executive, conduct the administration in such a way as to 
please their masters who may be the citizens themselves as 
in a direct democracy like the Swiss cantons, or their repre¬ 
sentatives as in a representative democracy like England or 
France. But when the executive pursues a policy irrespec¬ 
tive of the approval or disapproval of the people whom it 
serves as in the Central Government of India or in the 
Indian States, the government is irresponsible. 

The conditions of life in modern states arc so complex 


Cgovernment is a 
complex machine 


in their nature and arc determined by such a 
variety of factors, that tlic machinery of 


administration has to look after a very large volume of work 


which includes the making of laws, the actual work of ad- 


• Ibid. p. 307. 



62 


]ytOl)EllK goveh.vmenTS 


ministration, and the enforcement of laws. Political thinkers 
have suggested many devices for accomplishing governmental 
work with a view to make the people happy and prosperous, 
giving them the maximum amount of liberty without loss of 
efficiency of administration or fear of subversion of autho¬ 
rity. Aristotle had laid down the doctrine of the triple 
organs of government in his famous work, The PoVilics, These 
three organs he designated as the deliberative, that pertain- 
Three organs of offices, and thc judicial Such divi- 

"ovorninent: ^ion of governmental functions was discuss¬ 

ed by a host of later political thinkers. It has now become 
so popular that in every modern state the government is run 
by thc totality of efforts of all thc three organs, legislative, 
executive and judicial. 

Though thc division of governmental activity into legis¬ 
lative, executive and judicial has now been adopted by all 
governments that lay claim to modernity, thc theory under- 
Montesquiou on lying this division was for thc first time laid 
separation of down by Montesquicu in his famous work. 
Towers. The Spirit of Laws. This theory was hailed 

by all liberal constitutionalists as the stronghold of popular 
sovereignty. 

Montesquieu says : 

* When the legistative and executive powens are united in the same 
])erson, or in tlie same body of Maf^istrates, there can I)e no liberty ; 
because npjuehosions may arise, lest the .same monarch or senate 
should enact tyrannical Jaws and execute them in a tyrannicjal manner. 
Again, there is no liberty, if the judiciary power be not separated from 
the legislative and executive. Were it joined with the legislative, (he 
life and liberty of the subject would be exposed to arbitrary control; 
for the judge would bo then the legislator. Wore it joined to the execu¬ 
tive power, the judge might behave with violence and oppression. There 
would be an end of everything, were the same man or the same body, 
whether of the nobles or of the people, to exercise those three powers, 
that of enacting laws, that of executing the public resolutions, and of 
trying the cases of individuals/ 
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The legislature is that organ or branch of a government 
TUe Legialatare whicli is concerned with the determining 
in a state. enacting or altering of laws of the state. In an 

autocratic monarchy, the word of the ruler may be law, but no 
democratic or popular government can work without provid¬ 
ing for a legislative body whose sole function is to deliberate 
on all matters affecting the welfare of groups or localities 
or the whole state. In a small state like the ancient Greek 
city-states or some of the small cantons of Switzerland at the 
present time, it is possible for the bulk of the adult citizens 
to come together and lay down laws or rules to regulate the 
common activities. But in large nation-states which are the 
peculiar characteristic of modern times, a representative 
legislature composed of the representatives elected by the 
citizens for the purpose, is the only practicable device for 
law-making. Such a body becomes, in course of time, a 
collection of experts in the art of law-making. Though, 
the beginning of a representative legislative body was made 
in England, the system has now been universally adopted in 
all civilised modern states. 

In olden days, nations derived their laws from religion, 

Konus <>r logisia- morality, and the proclamations of 

tures; unicameral rulers. Custom too played an important 
and bicameiai. modern states deliberate 

legislation is the most prolific source of law, though custom, 
equity and adjudication exercise considerable influence. 
Therefore, in a modern government the question of the 
form, composition and powers of a legislature assumes consi¬ 
derable importance. Political history of England shows that 
it was more or less by accident that Parliament came to be 
divided into two houses, the House of Lords and the House 
of Commons. But several other countries that copied British 
political institutions followed England’s example and estnb- 
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lishcd bicameral legislatures. Some states still maintain 
single chamber legislatures. Thus there are only two forms 
of legislatures, vi:. unicameral and bicameral. 

Quite a large number of political scientists arc of opinion 
AdvrtiUa^es of that a bicameral legislature is more useful 
lucamoiahsm better than a unicameral one. Accord¬ 

ing to them the advantages of bicameralism are many. 
Firstly, when a legislative measure has passed through a 
chamber it is sent to the other chamber where it is again 
subjected to critical consideration. In this process some of 
the defects of the measure as it has emerged from the origi¬ 
nating house are removed by the other house. In this way, 
an upper house (the name given to the smaller and less 
popular chamber) acts as a revising chamber. Secondly, due 
to the ever-increasing volume of legislation in a modern 
state, it is extremely difficult for a single chamber to devote 
sufficient time and attention to every measure that comes 
up before it. Therefore, the institution of an upper house 
where some of the measures may originate enables a large 
amount of legislation being considered simultaneously when both 
the houses are in session. True, every measure that is passed 
by one house is sent to the other for its approval. But even 
during the process of first consideration by a house, several 
unimportant measures are rejected or dropped and this defi¬ 
nitely results in legislative convenience. Thirdly, it is 
asserted that when a popular chamber, which usually consists 
of younger persons elected directly by the citizens, often 
times in the heat of public excitement when passions run 
high on account of the controversy over any single important 
issue, considers measures whose subject matter had not been 
foreseen by the voters at the time of election, it happens 
that the popular representatives are unable to bring sobriety 
of thought to bear on the issues, In such C43es, the upper 
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house acts as a more sober body, consisting as it usually does 
of more elderly and experienced persons largely unswayed 
by passions and less prone to play to ephemeral feelings or less 
likely to fall victim to prejudices or temptations. In other 
words, the upper house acts as a brake on hasty or ill-considered 
legislation passed by the popular chamber. Fourthly, a popular 
chamber being representative of the masses on territorial basis 
does not represent the more stable elements in a state, vt. vested 
interests, minority communities, certain important professions 
and industries. These defects arc remedied by establishing 
an upper house composed on a basis different from that of the 
popular house. In this way is secured due representation of 
all interests and communities in the legislative organ of the 
government. Fifthly, as the upper house is less numerous, 
and, generally speaking, consists of abler persons, than the 
popular chamber, it devotes more time and applies better 
knowledge to making of laws than the other house. 

As against the supporters of bicameralism, there are those 
Disadvantages who believe that upper houses have failed 
of bicameralism. serve the purpose for which they were 

established. It is argued, firstly, that in a democratic state 
if the upper house is elected popularly, and enjoys co-equal 
powers with the lower house, it is merely duplication of the 
latter and hence simply makes the legislative machinery 
more expensive and complex. Secondly, if the upper house 
enjoys less powers than the lower one. as in France and 
England, it is worse than useless. Thirdly, if the upper 
house is more conservative and elected on a narrower fran¬ 
chise than the lower chamber, it is merely a drag on the 
governmental machinery like the fifth wheel of a coach, and 
thus a negation of democracy. Fourthly, if the upper house 
is a nominated body as in Canada, the device only puts 
legislative power in the hands of the nominating authority; 
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if it is an hereditary institution as in England, it wrongly 
assumes that legislative talent can be inherited or bequeathed; 
and if it is composed of representatives of professions and 
vested interests, it is impossible to apportion the membership 
between one profession and another, or one particular interest 
and another, by adjudging their relative importance. It is 
Sal so stated that even in a unicameral legislature certain 
devices can be introduced, e. g. committee system or a pro¬ 
vision that before a legislation is finally passed public opinion 
be invited or expert advice obtained with regard to its 
usefulness or adequacy, which will largely procure all those 
advantages that accrue, though in no high degree, from 
an upper house, like delaying legislation or removing defects 
in a law. 

In the case of federal states, the apologists of bicamera- 

Aro upper Upper houses are unavoidably 

houses in fecleru* neccssary in order to procure and maintain 
tions necessaryV i- r r it • i ^ 

equality of status of all units, large and 
small, and serve as sheet-anchors of the particular rights of 
the units. Without the upper house, they argue, the small 
states will be out-voted by the bigger ones by the very 
superiority of number of the latter’s representatives in the 
lower house which is constituted on population basis, and in 
this way the equality of status of all states, a very important 
principle of federalism, will be violated. No doubt, in all 
federations at the federative stage, insistence was laid on 
establishing upper houses on the basis of equal representation 
of all units as a condition precedent to union, but practical 
working of federal legislatures has demonstrably proved 
that the apprehensions of federal constitution-makers 
were not justified and the expectations then held of the 
usefulness of upper chambers have not been fulfilled in actual 
practice. 
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The problem of composition and relative powers of the 
Composition and ^^o houses in a bicameral legislature has 

powers of the presented serious difficulties in modern 
two chambers. 

states. In general, the present position is this. 
Upper houses are generally smaller than the lower ones, most 
notable exception being the British House of Lords; they 
possess cither less powers than, or co-equal powers with, popular 
chambers but the U. S. A. Senate is definitely more powerful 
than the House of Representatives, and is the strongest while 
the British House of Lords is the weakest of all upper 
chambers; the upper houses enjoy longer lease of life than 
the lower houses, the House of Lords being largely hereditary, 
and the Canadian Senate having life-term; the lower houses 
exercise final control over finances, though in U. S. A. the 
two chambers possess co-equal powers in such matters except 
that money bills originate in the lower chamber; in many 
states the upper chambers act as judicial bodies to try impor¬ 
tant cases of impeachment of high officials or heads of states; 
where upper houses arc elective, the franchise is narrower 
than for lower houses and in some cases even indirect elec¬ 
tion is resorted to, but in the U. S. A. since 1913 election 
of federal Senators by state legislatures has been replaced by 
direct election by voters in each state, and such is also the 
election of Senators in Australia. The adjoining table 
illustrates the comparative composition and powers of the 
two houses in some of the bicameral legislatures. 

The problem of the system of electing representatives 
to the legislatures is solved by each state for itself. Several 
different methods of election exist in modern states. In 
England, members of the House of Commons are elected 
Different single-member constituencies, except 

Sect^^^t ^ in the case of the University constituencies, 

legislatures; The candidate obtaining the largest number 
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of votes, irrespective of the percentage of votes he secures, 
is declared elected. This is called the Relative Majority 
Relative Majo- System of Election. It worked satisfactorily 
rity^System of so long as Only two political parties, the 

Liberals and the Conservatives, existed and 
there was generally a straight fight between two candidates. 
Since the advent of the Labour Party, the system has failed 
to secure true and proper representation of the voters, in 
Parliament as will be shown in some details later. Where 
this system prevails political parties arc not fairly represented 
in the legislature, even though only two parties contest the 
elections. The following figures speak for themselves. They 
relate to the elections to the lower house of the Canadian 
federal legislature: 


Year of 
Election 

Province. 

i Party. 

Votes cast for 
the party. 

Seats se¬ 
cured by 
the party 

1904 

Nova Scotia 

1 Liberals 

56,526 

18 



1 Conservatives 

40,131 

Nil 

1911 

British Columbia 

i Liberals 

25,622 

7 



! Conservatives 

16,350 j 

Nil 

1926 

Alberta 

Farmers’ Party 

60,000 

11 



Conservatives 

49,000 

1 

1926 

Manitoba 

Conservatives 

83,000 

Nil 



Liberal Prog¬ 
ressives . 

38,000 

7 


The evils of the relative majority system of election have 
been admitted by all. Several remedial measures have been 


suggested, the most important being the adoption of some 


System of Pro¬ 
portional Hep re- 
sentation. 


system of proportional representation which 
aims at securing to each political party 
representation in legislature in proportion to 
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the votes cast in its favour at the election. According to this 
system the constituencies are multi-member, and voters arc 
given either restricted power of voting, i. e. less votes than the 
number of candidates to be elected, or cumulative votes, i, c. 
power to cast all votes a voter has, in favour of a single can¬ 
didate or to distribute them among more than one candidate. 
There is also another form of proportional representation, called 
the single transferable vote system. In this form, a voter has 
only one vote and he expresses on the ballot paper his pre¬ 
ference as 1, 2, 3, or 4, and so on, in favour of candidates 
of his choice. The details of the system are complex for the 
returning officer and need not be discussed here. 

What should be the relations between a representative and 
his constituents ? Should he be at liberty to exercise his own 
judgement while voting for or against a measure before the 
legislature, or should he act according to the general opinion 
of his constituents ? How should he keep himself in touch 
with his constituents ? These are questions of importance 
^ in the actual governance of a state. They 

Kepresentative 

and the voters: are solvcd by cach State for itself. Perio- 
thoir relations. j * i i • ^ i i i i 

dical elections to lower houses, partial renewal 
of the upper houses at stated intervals, earlier dissolution of 
lower chambers in case of conflict between the cabinet and the 
legislature, the institutions of referendum and initiative and 
recall are some of the important devices adopted in several 
states. These are discussed in appropriate places in the 
book. 

The second organ of government is the Executive of 
which the form, functions and relationship with the legis¬ 


lature differ from state to state. No doubt, the spirit of 


The Executive is 
the second organ 


administration of a state is determined by 
the form of its executive. Should the 


of government. 


executive power lie in the hands of one person 
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Classification of 
govornments 
according to the 
forms of execu¬ 
tive : despotic, 
presidential or 
parliamentary. 


or many ? What should be its term of office, fixed or varying ? 
Should it be irremovable or removable and responsible ? If 
the latter, to whom should the executive be responsible in a 
democratic state ? To the legislature or to the people ? If 
the executive is to consist of many persons and is responsible 
should each member he responsible individually or should 
they all work on the principle of joint responsibility ? Each 
state has answered these questions for itself. 

Governments are classified also according to the forms 
of the executive. When the executive power is unreservedly 
vested in a single individual who owes no 
responsibility to any body, the government 
is despotic, as in monarchies like Afghanistan. 
Some times the real executive power is 
vested in a single individual elected by the 
people or their representatives for a stated 
period; such a government is democratic and of the presi¬ 
dential type, asinthe United Statesof America. The President 
of U. S. A. is the sole executive, but is bound to observe the 
constitution. In England, France, the British Dominions, 
Ireland, etc., the executive is called cabinet. It consists of 
several persons owing joint responsibility to the legislature, 
generally to the lower house. Such a government is called 
parliamentary form of government or cabinet government. 
It remains in office as long as it enjoys the confidence of the 
popular chamber. 

Parliamentary form of government, /. e. the cabinet 
system, is perhaps the most important contribution of Great 
Britain to practical democracy. How it began and evolved 
is discussed later. There are definite principles on which 
Principles of the the cabinet system works. TTic nominal 
cabinet system, executive is still the King in England or the 

head of the state in any other parliamentary system, but the 
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real executivepov/cr is exercised by the cabinet. The principles 
on which the cabinet system works are: Firstly, there should 
be definite political parties in the legislature and the execu¬ 
tive should be formed by the party which is itself in majority 
in the legislature or can command the support of the majority 
of members. Secondly, the exercise of the executive power 
is vested in a comparatively small body of officials called 
cabinet, members responsible to the popular chamber, though 
a few of them may belong to the upper chamber if there is a 
bicameral legislature. The cabinet frames the policy of 
administration, guides the legislature and places before it the 
budget for approval The cabinet is but a small body inside 
the ministry which includes all these officials, ministers, par¬ 
liamentary secretaries and under-secretaries, etc., all of whom 
resign office when the cabinet tenders its resignation. In the 
cabinet, the chief minister, generally called Prime Minister or 
Premier, is the leading figure. He not only forms the cabinet 
but also guides its general policy and distributes portfolios 
among the ministers. An individual minister may resign 
office by tendering his resignation to the Premier, but when 
the latter resigns, the whole ministry is considered to have 
resigned. He is the leader of the popular chamber where he 
defends the policy of his cabinet and answers criticisms. 
Thirdly, the cabinet continues in office as long as it com¬ 
mands the confidence of the popular chamber and must resign 
if the chamber carries a vote of no-confidence or rejects any 
important scheme, or disapproves of any measure sponsored 
by the cabinet. In case the cabinet thinks that its policy 
and not the view of the legislature, is likely to meet with 
the approval of the electorate it may desire dissolution of the 
house and seek general elections to appeal to the country. 
If the country returns the party of the cabinet in majority, 
the cabinet continues, otherwise it resigns and the Opposi- 
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tion Party then forms the government. This is the real 
essence of the Parliamentary System of Government, Fourth¬ 
ly, all members of the ministry must be drawn from the 
majority party or the party that is called upon to assume the 
responsibility of government and the reins of office. This 
secures the continuance of a homogeneous policy in adminis¬ 
tration. But if there are more than two political parties in 
the popular chamber, none of which is in majority, the leader 
of an influential party is asked to form the government. He 
might choose all his colleagues from his own party, and 
assume the responsibility of administration relying upon the 
support of some other party or parties in the legislatute, or 
he might take into his cabinet a few ministers from other 
political parties to form what is called “a coalition cabinet.’' 
The policy of a coalition cabinet naturally involves a com¬ 
promise between the principles of the parties forming the 
coalition. And this means a weak cabiaet which is often in 
fear of break-up. 

There are important merits of the parliamentary form 
of government. In the first place, it necessitates the forma- 

Merits of pariia distinct political parties with clearly 

raentary f(3rin of drawn up programmes and policies which 
governraont. place before the electorate to choose. 

Electioneering on party lines is an important mode of impart¬ 
ing political education because the citizens, who are the ultimate 
masters in a democracy, become wide awake. In the 
second place, the system enables the adoption and continuance 
of a definite policy in administration, known and knowable, 
which is vital to the general welfare of the state. In the 
third place, it ensures healthy criticism of measures prejudi¬ 
cial to public welfare, for the opposition in the legislature 
acts as the watch-dog of democracy, and by being ever vigi¬ 
lant in trying to find loop-holes in the administration and 
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expose them to public view, it prevents the government, /. e. 
the party in office, from sleeping over its election promises 
or treading a path which is not in the best interests of the 
people. And lastly, in the fourth place, it prevents hasty 
legislation by providing wide and extensive popular discussion 
not only in the legislature itself but also in the press and on 
the platform outside the house. 

The necessity of a healthy party system for working 

parliamentary democracies can hardly be over-emphasised. 

Even in states with irremovable executives but democratic 

institutions, the system is no less useful, for, as Bryce remarks: 

Party system a “Though the professed reason for the 

necessity in a existence of a party is the promotion of a 
domocrati(t state. . , . - . - . - . , 

particular set of doctrines and ideas, it has 

a concrete side as well as a set of abstract doctrines.’’ It 
works on the basis of Sympathy, Imitation, Competition and 
Pugnacity. The members of a party arc held together by a 
bond of mutual appreciation of feelings and community of 
purpose and are prevented from breaking with each other by 
the rules of party discipline. The liveliness created by dis¬ 
covering means to combat the antagonists and outgeneral 
them in the public life leads to a strange feeling of pleasure. 

The party system crystallizes principles and opinions 
which keep the nation’s mind alive to the requirements of the 
time. For, “ So few People think seriously and steadily upon 
“any subject outside the range of their own business interests 
“that public opinion might be vague and ineffective if the 
“party searchlight were not constantly turned on.’’ It 
creates order out of a hopeless confusion and chaos of ideas 
of the multitudes of voters. Though each party presents its 
own side of the case and tries to conceal the strong points of 
the other, the public undoubtedly learns something about 
the actual conditions and problems of the state^ 
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The formation of political parties in each state is largely 
conditioned by its own traditions, customs and political 
problems. These will be discussed later at appropriate places. 

While the party system corrects the errors of the execu¬ 
tive and keeps it alert in the discharge of the responsibility of 
government, the Civil Service, the extended arm of the 
executive, conducts the actual administration in accordance 
with the principles of the party in office. It consists of a huge 
The civil service army of officials of different grades, recruited 
in a state. largely on a permanent basis. The officials 

are expected to possess abilities necessary for the conduct of 
each one’s particular duty. The large volume of functions 
of the state impel the government to maintain such a service 
which is distinguishable from the real cabinet arm by the 
permanent nature of the former whose personnel does not 
change with change in ministry. The party may come into 
office or go out of it, but the permanent civil servants continue 
to function. Without criticising the policy of the party in 
• office, they arc required to carry out its orders and instruc¬ 
tions impartially. The civil servants are public servants and 
at the same time direct governors. Therefore, it is upon 
their character and ability that the actual administration 
depends, for the policy of the executive may be to promote 
the best interest of the citizens, but unless the vast organisa¬ 
tion of civil servants loyally co-operates in putting into 
practice the details of the policy, the desired results cannot 
be achieved. 

The third organ of a government is the Judiciary. As 
soon as men organised themselves into society, the possibility 
of disputes and quarrels between themselves, or between them 
and their rulers became clear. How to settle these differences 
and disputes became an important problem for the state. 
No government can work merely by enacting law§ and 
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appointing ojfficials to conduct the adminis- 
The Judiciary in . _ • i i i 

a state is the tration. It must also see to it that the laws 

governm?nT enforced, that breach of law is punished, 

that citizens can seek justice in the exercise 
of their rights and the discharge of their obligations. This 
work is entrusted to the judicial arm of the government. 

The organisation, functions and principles of working 
of the judiciary in a state are determined either by the legis¬ 
lature and the executive in co-operation with each other, or 
are enumerated in the constitution itself. There are certain 
Principles on general principles upon which the judicial 
which a judiciary system of a modem state works. Imparting 

W O f liS 

of justice being the chief function of the 
judiciary, the foremost essential principle is the impartiality in 
its working. Justice implies giving to each citizen his or her 
own. This is possible only when in the actual administering 
of laws justice is done impartially without fear of or favour 
for any one. Three conditions seem requisite to secure this 
impartiality. Firstly, the judges ought to be secure in their 
offices if they are to act fearlessly and without favour. They 
can hold the balances even between the disputants if they arc 
convinced that their judgments would not, even if they 
offend the high and the mighty in the state, drive them out of 
office. This necessitates permanence of tenure and indepen¬ 
dence of executive control. Unless the executive is prevent¬ 
ed from interfering with the administration of justice, the 
lurking suspicion in the minds of judges about their working 
unmolested will not disappear. Moreover, the judges must 
get adequate salaries to keep them above all temptations. 
Where the judiciary is corrupt and open to bribery there is 
no impartial justice. Money makes the conscience melt, and 
judges being ordinary human beings are not free from 
the weakness. The chances of corruption and bribery can 
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be minimised and even completely removed by a system of 
remuneration which prevents all encroachment on their inte¬ 
grity. Secondly, the judges must be fully conversant with 
the law they have to administer. This is generally secured by 
prescribing high legal qualifications as a necessary condition 
for entering judicial service. Thirdly, the system of justice, to 
be really impartial, must be within easy reach of every 
class of citizens, poor or rich, and irrespective of their creed 
or race or any other artificial distinctions. This means the 
institution of graded courts, small judicial fees, and provi¬ 
sion for supplying free legal aid to poor litigants by 
the state. Prohibitive expenses in seeking justice prevent 
the poorer classes from seeking redress in courts of law. 
This perpetuates a sense of insecurity against the rich who by 
their longer purse strings can defeat the real purpose of 
justice and judicial courts. There should be courts of diffe¬ 
rent grades with the highest appellate court at the apex, so 
that in case a litigant is dissatisfied with the judgment in a 
lower court he may appeal to the next higher one. What¬ 
ever may be the method of recruitment of judges, their in¬ 
fallibility cannot be guaranteed. Hence the necessity of pro¬ 
viding appeals to higher courts. 

The judiciary is also the protector of the rights of citi¬ 
zens. By issuing injunctions it can compel the executive to 
refrain from doing a particular thing likely to encroach upon 

the rights of citizens or to do a particular 
gaarantL“* and t^ing which it must do to secure those 
protector of the rights. Law merely ordains, it is justice 

rights of citizens. 

that really secures rights. Freedom of speech, 
of association, and of faith, however emphatically they may 
have been declared in the Constitution, are meaningless terms 
unless the judiciary helps the citizens to enjoy them in life. 
Security of person and property, the right to vote and parti- 
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cipate in the activities of the state, all these and similar other 
rights are protected by a well-organised judicial system. A 
state that denies to the citizens their due against itself forfeits 
its claim to be called civilised. Plutarch aptly remarks: 
“ Nothing becomes a king so much as the distribution of 
justice . . . justice is the rightful sovereign of the world.** 

The judiciary, therefore, manned by persons of unimpea¬ 
chable character, unmoved by fear or favour, undaunted by 
the frowns of the administrators, creates by its judgments 
conditions of liberty and freedom which create a sense of 
security in the minds of the citizens. 

Prior, in Couvrrsaiion, 29, thus sings the praises of justice: 
SfricJ jiisdcr is ihr sovereign guide 
That (der our actions should preside. 

This queen of virtues is confessed 
To regulate and bind the. rest. 

Thrice happy if you once can find 
Her equal balance poise your mind : 

Alt different graces soon wilt enter, 

Like lines concurrent to their centre. 

All modern constitutions, therefore, provide a judicial 
system which brings cheap and speedy administration of 
Justice within easy reach of all classes of citizens. There 
arc. no doubt, differences in judicial systems of different states, 
but they relate more to the details of working than to the 
general principles on which they are founded. In federal states 
the judiciary occupies a peculiarly important position, as 
already discussed. 

If the state was organised to make life possible, it is 
continued to make it happy. For that purpose, it has a certain 
definite objective and this involves performing of certain func¬ 
tions. What ends should the state have, and what specific 
* Ante. pp. 33-y4. 
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functions should it perform? These arc questions which have 
been answered by political thinkers in all 

Functions the j r • i 

Btati) should ages, according to the needs or society, the 

perlorm. circumstances and environments in which 

the discussion arose, and the attitudes with which they were 
considering the purpose of political societies. In all climes 
and ages political thinkers have profoundly influenced the 
course of events in states and thus paved the way for revolu¬ 
tions and changes in governments. That explains why 
different states have different conceptions of their duties, 
and, therefore, perform a variety of functions. They have 
had their peculiar origins and traditions; circumstances 
moulded them into so many forms; necessity, interest or 
even caprice of individual personalities variously guided them. 
The undertakings and activities of governments, then, mirror 
the principles in operation and the objectives in view. What 
functions a government should perform must be determined 
by what that government is; what government is must, in its 
turn, determine what it ought to be. 

The multiplicity of functions wliich governments perform 
enables a classification based on the nature and extent of 


ClaBsilication of 
functions into 
obligatory and 
optional. 


those functions. There arc some functions 
which every government has to perform, if 
not for any other purpose, at least to justify 
its existence or to continue to govern. 


President Wilson of America classified functions of govern¬ 


ment into two groups, viz, obligatory and optional, or Consti- 


Client and Minisfrant, The obligatory functions include the 


protection of life, liberty and property, together with all 


other functions that are necessary to the civic organisa¬ 


tion of society. These functions are so essential that even 


the strictest Jaissez faire view would not deny them to the 
state. The protection so needed compels the state to 
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maintain law and order. Other functions that fall into this 
category arc: the fixing of legal relations between 
husband and wife, and between parents and children; 
the regulation of the holding, transmission and interchange 
of prof)erty; determination of liability for debt or 
crime, that is, prescription of penalty and punishment; 
enforcement of contracts between citizens; settlement of 
civil disputes between individuals; determination of politica. 
duties and privileges; dealings with foreign states. 

The optional or minis!runt functions which states per¬ 
form are generally these: regulation of trade and industry, 
including coinage and currency; establishment of standards 
of weights and measures, etc.; regulation of labour, including 
the fixation of wages, hours of work, etc.; maintenance of 
means of transport and communications like railways, roads, 
post, telegraph, and telephone system; education; care of the 
poor and the imbecile; development of agriculture, industry 
and other economic projects. 

In olden days, the conception of functions of the state 
was so narrow and restricted that the state was hardly more 
than a magnified police body performing 

The old concep- . i • i-i n - t 

tion of functions negative dutics like not allowing molesta- 

ol state. theft, disorder, etc. Such a concep¬ 

tion passed through changes till it yielded place to an entirely 
different one in the modern times. 

Modern governments perform, apart from the negative 
functions, a large variety of positive functions in return for 
allegiance of the citizens. The modern citizen has, vis-a-vis 
the government of his state, social, economic and political 
rights which the government must secure and protect. The 
industrial revolution, /. e. the great economic change brought 
about by the machine age, has profoundly changed the course 
pf governmental activities. These have been further 
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wideacd by the growing conception of internationalism 
which has made states more and more inter-dependent on 
each other. The oft-repeated conception of the individualists, 
v/j. that government is the best which governs the least, has 
in the face of growing socialistic tendencies, yielded place to 
omniparous powers of government. Modern governments have 
, , now begun to interfere with the minutest 

Modern c(»Ticep- 

tion of functions details of a citinen's life, even prescribing 
of government. what to read, what to cat and how 

much to cat, what profession to follow, how to marry and 
how to divorce. The greatest inroad on citizen’s liberty by 
the government has been in the economic field. On the one 
hand, governments in capitalistic countries are backing large- 
scale industries owned by private individuals by various laws 
favouring them; on the other, in socialist states there are 
definite attempts to bring all productive schemes under 
state control, leaving the individual little scope to disturb the 
economic structure of society. Even in states like the U.S.A, 
where the federal constitution delimits the powers of the 
central government, the essence of Rooscveltism, as contained 
in the National Recovery Act, or the recent modification of 
Neutrality Act, is to promote economic welfare of the poorer 
classes. 

Modern governments are daily enacting laws to increase 
their activities, and curbing the unrestricted liberty of the 
citizen in order to make him happier. And in no other place 
is this more significant than the economic field because of its 
touching the daily life of the citizen more intimately than 
any other governmental activity. The governments of Italy, 
Germany and Russia, have recently been widening their 
control over the economic aspect of human life more than 
any other government. This is in strange contrast with 
what governments were permitted to do before the rise of 
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socialist and fascist states which are based on an entirely new 
conception. 

Is this freedom or liberty? J. R. Lowell answers the 
question thus: 

We are not free : doth Freedom, then consist 
In musing with onr faces towards the 
While petty cares and crawling interest twist 
Their spider threads about us, which at last 
Grow strong as iron chains, to cramp and bind 
In fornuil narrowness heart, soul, and mind ? 

Freedom is recreated year by year. 

In hearts wide open on the Godward side. 

In soul cahn^cadenced as the whirling sphere, 

In minds that sway the future like a tide. 

If such freedom is the end» governments ought to be 
restricted to those functions only which, while bringing 
the greatest happiness to the greatest number, do not take 
away from the individual his personal freedom to think freely, 
speak freely and follow the vocation of his choice. Restraints 
are necessary to safeguard liberty, but they should not cripple 
individual initiative and freedom. 

In the existing circumstances of the world marked by a 
conflict of ideologies and an urge to convert all states to 
a single conception of life, communistic or fascist, even 
democracies have been forced to encroach more and more 
on the civil liberties of their citizens. There seems, therefore, 
little or no hope of restricting the scope of state inter¬ 
ference with the life of the individual. On the other hand, 
in totalitarian states, state activity is so widening its sphere 
as to prescribe even minute details of social and economic 
life. Verily it is a paradox to find restrictions on freedom 
for the enlargement of freedom; and all states are forced to 
increase their functions, 
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Britons and Komans, Saxons and thou Danos, 
So many conquerors have taken it, 

I seldom marvel any land is left. 

Yet oak trees grow, and daisies star the grass, 
And blissful birds sing blithely as of yore ; 
Sheep bleafeth, and mild-cj’ed cattle chaw 
Their peaceful cud. Men waggon up the hay 
And <'ar (he soil and breed the olden way, 

As if the coiKiUerors have never passed. 

—James F, Waiyht 

if- * ♦ J*: 

Many persons in whom familiarity has bred 
contempt, may think it a trivial observation 
that the British Constitution, if not (as some 
call it) a holy thing, is a thing unique and 
remarkable. A scries of undesigned changes 
brought it to such a condition, that satis¬ 
faction and impatience, the two great sources 
of political conduct, were both reasonably 
gratified under it. For this condition it 
became, not metaphorically, hut literally, the 
envy of the world, and the world took on all 
sides to copying it. —Sir Henry Maine 
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CHAPTER IV 

EVOLUTION OF THE ENGLISH CONSTITUTION 

“Tho British Empire is lieUI f)y a Constitutional I\ronarchy, 

which is nont^ other than tiie «»I(1 Constitutional Monarchy of England 
married to the old Monarchy of Scotland and extended to embrace 
new nations oversea. It owes its constitutional character not to any 
single event or inuvtnnent, but to a process of growth at least as old 
as the Xonnan Con(|ncst. We might, indeed, look back still farther, 
to the Saxon Kings under whom tho realm of England and its shires 
came into existence, most of all to Alfred, tlie greatest of our Kings, 
who in his life and character seems an English Constitution in himself,” 

(G. Ji. Trevelyan) 

It was about the middle of the fifth century that the 
Angles, Saxons and Jutes, who had come to help the Britons 
against the Piets and Scots, settled down in Britain. These 
newcomers changed the form and character of the British 
Anglo-Saxons in institutions which were a curious admixture 
England. Celtic and Roman cultures. A 

number of states grew up under different warrior conquerors, 
all owing a weak allegiance now to one and then to the 
other of them. A very imp)ortant feature of the imme¬ 
diately following period was the rise of a class of warriors 
called Tliegns who held the land on somewhat feudal terms and 
served their kings in times of war. 

Towards the close of the sixth century, 597 A. D,, the 
conversion of the English to Christianity introduced a higher 
civilization in Britain, which exercised an important influ¬ 
ence on its social and political life. The universal Christian 
Church brought the English into close relationship with 
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Influence of European political society, and they 

Christianity on began to regulate their own political 
Britain s life assemblies on the pattern of the ecclesiastical 
synods. “From the first the church entered into the closest 
alliance with the state, and while paying respectful deference 
to the Roman Sec, grew up with a distinctly marked national 
character.”* During this period of Heptarchy there were a 
number of petty kings all over the land. The great historian 
Bede mentions seven of them, but the three kingdoms of 
Wessex, Mercia and Northumbria were predominant. King 
Egbert of Wessex compelled the other kingdoms to accept 
his sway, and assumed the title of ‘King of the West Saxons.* 
Christianity, which acted as a unifying force within each 
individual kingdom by supporting the centralisation of 
power under the monarchy, did not supply any motive 
towards national unity until, in the face of a common heathen 
danger, it brought the rival peoples together, English unity 
was largely the result of the well-disguised blessing of Danish 
invasion from the north which began about 793, but became 
very serious only fifty years later. 

The real crisis of the Danish invasion came in 871, the 
Alfred unifies year Alfred, the fourth grandson of Egbert, 
England. became King of Wessex. In 878, Alfred 

won a decisive victory at the battle of Ethandon and com¬ 
pelled the Danish leader Guthrum to sign the Treaty of 
Wedmore which while recognising Danish sovereignty over 
northern Britain secured the integrity of Wessex. Alfred 
then directed his attention to consolidating the power of 
Wessex. He strengthened the army, started a navy, reformed 


the laws and encouraged learning and patriotism. 

The land belonged to the king who was the centre of 
society. He had divided it among earls and thegns on feudal 

* TaBwell--I.taxiginead. English Constitutional History, p. ti. 



EVOLUTION OF THE ENGLISH CONSTITUTION 


87 


Briti.h institu- principles. The monarchy was held by here- 

tiona before the dity, but On the death of a king the ablest of 
Nonuan conquest , . , i r t i 

his sons or some other member of the royal 

family was elected as his successor, and not necessarily the 

eldest son. The king derived his revenues largely from his 

large estates, and a portion of the fines and forfeitures 

imposed by local courts. Though the king was not yet the 

fountain of justice—for there were local courts of the feudal 

lords and tenants-in-chief—his justice was slowly superseding 

that of the latter. 

The king, however, did not exercise unlimited power ove r 
his subjec ts. The Witenagemot exercised large powers and 
thus placed great restrictions upon the king*s authority. 
This body may well be considered ‘ the supreme council of 
the nation.* It was generally attended by 

The Witenage- 

raot: Its com- every freeman. It was, no doubt, an aris- 
funaiona tocratic body consisting of “ the king, the 

‘‘ealdormen or governors of shires, the king’s 
thegns, the bishops, abbots, and generally the prmcipes and 
**sapientps.'* The latter term meant * witan ’ or * wise men ’ 
which was the title given to those who attended its meetings 
and that is also why it was called Witenagemot or assembly 
of the ‘wise men.* Its powers were quite entensive. It 
could depose the king ; it elected the king ; it had a direct 
share in the general administration. “ In conjunction with 
“ the king, the witan enacted laws and levied taxes for the 
“ public service ; made alliances and treaties of peace ; raised 
land and sea forces when occasion demanded ; sanctioned 
“ royal grants of bookland; appointed and deposed the 
“ bishops, ealdormen of shires, and other great officers of 
“ church and state; adjudged the lands of offenders and 
“ intestates dying without heirs to be forfeit to the king ; 
** and authorised the enforcement of ecclesiastical decrees. 
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“ Lastly, the witan acted from time to time as a supreme 
“ court of justice both in civil and criminal cases.”**' It was, 
in short, modern Parliament in embr yo. Though the powers 
of the witan were large and extensive, they were not always 
exercised. It all depended upon the character and person¬ 
ality of the king. 

The country was divided into villages, each village bear¬ 
ing the name of the family that had established it. A group 
of hundred villages or so formed the next higher administra¬ 
tive area called ‘ the llmvlred,' A number of Hundreds 
formed the shire which was the largest administrative sub¬ 
division of the kingdom. 

There is a considerable difference of opinion among his¬ 
torians regarding the exact powers and composition of the 
bodies and functionaries of the administrative areas. In the 
shire, the highest officer of the king was the Ealdorman 
appointed by the king. He was generally a member or 
relation of the royal family and exercised military and civil 
powers. He presided over the shire-moof, the appellate court 
for the shire, which was convened by the sherilf (an elected 
officer of the shire) and consisted of, besides the ealdorman, 
the bishop, lords of lands, all public officers, the parish 
priests, and a few representative men. 

The Hundred was a sub-division of the Shire, and had its 
local court called the Han lraha rji which was presided over 
by the sheriff or his deputy and consisted of a number of 
judges numbering twelve or a multiple of twelve. It exercis¬ 
ed civil and criminal jurisdiction as an original court. 

The battle of Hastings (10 66) marked a turning point 
in the constitutional history of England. William I, the 
Duke of Normandy, defeated the English King Harold and 
ascended the English throne as the first Norman “King of the 
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English.” At the time of his coronation he took the ancient 
coronation oath. He followed the old laws of England and 
Kngland under tried to govern a s a co nstitutional king, 
the Normans. forfeited the land of the barons who had 

fought against him and divided it among the Norman nobles 
who had helped him, on promise of their rendering military aid 
in times of need. The barons were obliged to take oath of 
allegiance to the king and seek justice in his courts. The 
spiritual courts were separated from the civil courts, but 
supremacy of the state over the church was preserved by 
laying down that no pope could be acknowledged nor any 
papal orders received without the king’s permission, that the 
decisions and decrees of the national synods were not binding 
unless confirmed by the king, and, finally, that no barons or 
government officers could be excommunicated without the 
king’s permission. 

The rise of a new class of barons in the time of the 
conqueror presented serious problems, later, to William II who 
put down two insurrections of the barons with the help of 
the English. It was during the time of Henry I that the first 
Norman charter of English liberties was granted by the king.! 
The charter was subsequently re-issued by the later Norman 
kings as well as by Henry II who founded the Angevin or 
Plantagenet dynasty in which the rule of King John is 
considered to be the most important period of English liberty. 

During the reign of John, the barons and clergy who 
were the leaders of the realm rose into revolt. They 
conspired together to force the king to grant the Great 
Charter whose provisions reflected the distrust of the king 
in all classes of people. He had quarrelled with the nobles 

Magna Carta of ^ papacy. The Magna Carta 

Engiith libtrtief, is considered to be the first of the three 
1215 A* D 

great charters, the other two being th^ 
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Petition of Right and the Bill of Rights, which, according 
to Chatham, constitute “the Bible of the English constitution/' 
Examined carefully, it will be seen that the Magna Carta 
is merely “restorative" as it simply reduces to writing the 
rights and liberties enjoyed before 1215. Besides the 
Preamble, it contains 63 other clauses which arc set with¬ 
out any clear plan. Firstly, it re-iterates the feudal obligations 
and restricts the demands of the king against the barons. 
Secondly, it simplies the judicial system by declaring that 
(i) the Common Pleas shall be held in fixed places, (ii) the 
earls and barons shall not be amerced but by their own 
peers, and according to the degree of the offence, (iii) no 
sheriff, constable, coroner, or bailiff of the king shall hold 
pleas of the crown, (iv) no freeman shall lose his court, 
(v) no bailiff shall give his decision without hearing credible 
witnesses, (vi) only persons well versed in law shall be 
appointed as justices, sheriffs and bailiffs, etc. Thirdly, it 
defined the fundamental principles of the constitution. No 
scutage or aid could be imposed except in the three cases 
specified in the charter. To convene the witan individual 
summons would be issued to archbishops, bishops, abbots, 
earls, and greater barons, while tenants-in-chief would be 
summoned by a writ issued to the sheriff of each shire. 
Justice would neither be sold nor denied to any one. 
Fourthly, the rights of cities and boroughs were re-iterated 
and certain commercial rights were defined. And fifthly, 
restrictions on the king's exactions were specifically laid 
down. 

This charter, though it largely related to the rights and 
liberties of the higher classes, was confirmed six times by 
Henry III, three times by Edward I, fourteen times by 
Edward III, six times by Richard II, six times by Henry IV. 
and pnee ^cb by Henry V and Henry VL This clearly 
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demonstrates the importance which people, particularly the 
barons and the clergy, attached to it as the bulwark of 
their rights and liberties. 

The Magna Carta opened the way for the people to demand 
more and more freedom from the king’s autocratic rule. The 
reign of Henry III is, therefore, noted for far-reaching 
English consti- changes in the constitutional position of the 
tution under the king. Henry III had ascended the throne 
Angevins ^ minor; the council that had been set 

up to rule England during his minority contrived to increase 
its influence, so that when he came of age he had to seek 
its advice. * By this time the council had come to be known 
as the Priiuj Co unci L Later on, Henry’s foreign favourites 
gradually increased their power. As an unavoidable result 
of this, great dissatisfaction and disorder spread in the 
country. In 1258 matters reached a crisis when the barons 
called a great council, the ‘Mad Parliament’ at Oxford to 
draw up articles containing their demands and known as 
the Provisiona of Oxford. The revolting attitude of the 
barons forced the king to accept these provisions as the 
Provisions of hasis of future administration. According 
Oxford, 1258 to this new scheme a council of fifteen, 

composed of bishops and barons was appoined to advise the' 
king in the administrative work. Every three years. Parliament! 
was to be summoned to which besides these fifteen membcrsi 
twelve more representatives of the barons and twelve nomi¬ 
nees of the king were to be added. This gave the nobles 
a voice in the government, but the common people were 


still unrepresented. 

Though at first willing to accept the advice of this 
enlarged body, Henry openly refused in 1261 to abide by 
the Provisions of Oxford. The barons accepted the 
challenge ; civil war broke out and after sufferring defeat 
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in the battle of Lewes, on May 14,1264, the king and his son 
Simon d© Mont- Edward Surrendered. At this time Simon de 
fort becomes Montfort had become the acknowledged 
leader of barons, barons against the king. He 

has often been acclaimed as the leader of the common 
people. He is termed “the foufider of representative 
government’’ by Guizot, the French historian, while Pauli, 
his German biographer, calls Simon “the father of the House 
of Commons ” The truth is that he is neither, as may be 
seen from historical evidence. Montfort was a Norman 
adventurer, a picturesque but mottled one, who owed his 
early advancement to the favour of his brother-in-law, i. e. 
Henry III, and displayed no predilections in favour of 
popular representation until the latter seemed to fit the 
exigencies of his own cause. It so happened, however, that 
his own interests coincided for the moment with fundamental 
drift in English constitutional development. The towns 
were growing in population and wealth. Parliament could 
not for ever continue to ignore them. Representation was 
bound to come. Simon merely made a premature gesture 
in the direction of according it. 

To give political battle to the king what Simon did was 
to summon to Parliament in 1264, besides those of the 
ecclesiastics and barons who were till then entitled, four 
representatives of each county. This parliament decided to 
Simon’s Parlia- entrust the government of the country to 

ments of 1261 a committee of nine members with Simon 

as its head. In 1265, Simon again summoned 
parliament to which he invited not only the knights of the 
shire but also representatives from all big cities and boroughs. 
This was undoubtedly the first step towards the establish¬ 
ment of democratic government in England, and for this the 
credit goes to Simon. 
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Edward I succeeded his father Henry III in 1274. His 
parliaments introduced many constitutional reforms. The 
Constitutional Siatalc of Wcsiniinster was passed in 

1275, which fixed the land tax, and 
provided for free elections to parliament. 
In 1278 the Statute of (ilour.c.^ifcr was passed to ascertain 
the title or authority by which the barons held their land, 
and resulted in tightening the king’s control over the barons. 
The Statute of Mortmain, curtailed the power of the 

bishops to compel dying people to endow their lands in 
favour of the church. The Second Statute of West minster, 
128^, made succession to a freeman’s land hereditary by 
settling it on his eldest son. The Slalut' of Winchester, 1285, 
provided for the defence of the country, and for police of the 
towns and parishes. According to other reforms, the Courts 
of Chancery and King’s Bench were to follow the person of 
the king. The most important constitutional reform of 
The (treat Parlia. Edward I was thc summoning •f the Great 
mentofuas. Part lament of 129-^, to which the represen-* 
tatives of all the three estates of England, viz. Bishops, 
Lords and Commons, w’ere invited. There was not a 
borough left that did not send a representative. This 
parliament was, therefore, named thc Frist Complete and Model 
Parliament. 

The outbreak of thc Hundred Years’ War in 1338, led 


Hundred Years’ important constitutional changes. Till 

War and Parlia- then the three estates in parliament used 
to sit, confer and vote together in the same 
room, though thc barons usually carried their own will. Later, 
the barons and the clergy occupied a separate room for their 
deliberations and this laid the foundations of the House of 
Lords, leaving the representatives of the counties and 
boroughs to form a separate chamber, the House of Commons. 
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By the end of Edward Ill’s reign, in 1377 the bifurcation 
of Parliament into two Houses was completed, the upper 
representing the feudal elements and the lower the non- 
feudal class. At first the meetings of Parliament were 

( irregular, but in 1330 it was enacted that “ A parliament 
shall be holden every year once, and more often if need be, ” 
and this was rc-iterated in 1362 with the declaration of 
specific purposes of the meeting thus: “For redress of 
divers mischiefs and grievances which daily happen a 
parliament shall be holden every year ”, Towards the 
close of Edward Ill’s reign, the lower house succeeded in 
establishing its three-fold right, viz. (i) taxation without its 
j consent was illegal, (ii) concurrence of both houses in legisla- 
^ tion was necessary, and (iii) the Commons had the right to 
inquire into the abuses of administration and amend the 
same. It was the exigencies of the war that had forced the 
kings, who were hard pressed for money, to succomb to 
parliamentary control over finances and legislation. The 
centre of gravity in Parliament had d ecid edly beg un to shift 
from the Lords to the Commons. 


The evolution of the judicial system under the Normans 
and Angevins affords interesting study. The king was at 
the head of the whole administrative system including the 
judiciary. In the beginning the king himself attended the 
courts and dispensed justice, but the heavy responsibility of 
administrating his French domains necessitat¬ 
ed his presence on the continent for long 
periods. Therefore, for the period of his 
absence from England, the king appointed 
his chief minister, the jmticmr, as supreme 
administrator of law and finance. Edward I dispensed with 
the office of justiciar and transferred the duties so far 
performed by the justiciar to the Chancellor, an office created 


The evolution of 
the judiciary in 
England under 
Normans and 
Angevins. 
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by Edward the Confessor. In this way began the imparting 
of justice by the Chancellor. 

Apart from the justiciar, and later the Chancellor, there 
was an important body, the Cana Regts, which performed 
judicial functions. At first it was called Great Council of 
the Realm, with a small body of officials called the curia 
which performed all the judicial functions which, later on, 
were distributed between the King’s Bench, the Court of 
Common Pleas, and the Court of Exchequer. The last of 
these was concerned with cases dealing with taxation and 
finances. The civil disputes were placed under the Court of 
Common Pleas while all other business was confined to the 
Court of King’s Bench. This division was effected towards 
the close of the reign of Henry III. 

In the time of Henry I, some of the judges of the Curia 
Regis were required to go from county to county to collect ^ 
revenue, decide disputes and punish offenders. These were 
the Itinerant Judges. Henry II divided (in 1176) the whole 
kingdom into six circuits, each of which was placed under 
three itinerant judges who thus formed the circuit courts 
which became “ the link between the Curia Regis and the 
Shiremoot, between royal and popular justice, between the 
old system and the new Henry II also introduced the 
system of trial hg Jurg in criminal c ases. It was extended, 
later, to civil cases as we ll. The jurors were at first sworn 
witnesses who were expected to tenier (on oath) evidence 
in a case giving out true and full facts. 

While this evolution of the judicial system was taking 
place, the King’s Great Council, later called the Continual 
Council (Magnum Concilium), continued to exercise its 
extraordinary jurisdiction. Though in theory the court 
consisted of all the barons, the clergy and the Commons who 
formed the three elements ot the Council (the predecessor 



96 


MODERN GOVERNMENTS 


of parliament), the Commons really took no part in the 
judicial work of the Council. Consequently, the peers alone 
performed the judicial work, and when they formed a 
separate house (the House of Lords) they sat in it in the 
double capacity of members of a deliberative body and 
judicial council Later on, the judicial work was, in prac¬ 
tice, performed by a smaller body of the lords, called the 
Privy Council. 

Such was the system of administration in England till the 
outbreak of the Wars of the Roses between the houses of 
Lancaster and York. These wars lasted for thirty years 
(1455-1485) and when they ended, great constitutional 
changes took place in the country. The power of the barons 

who were divided between the Yorkists and 
Constitutional i i 

eSocta of the the Lancastrians was shattered and, there- 

Wars of tho great influence with the 

king was gone. The great sufferings occa¬ 
sioned by the wars impoverished the people who willingly 
allowed Henry VII to assume extraordinarily large powers 
to restore peace and order. The accession of Henry VII was 


accepted by Parliament and this established its right to elect 


the king. The first two Tudors, Henry VII and Henry 
VIII, used the opportunity to extend monarchic power; and 
they succeeded in establishing a despotic rule. Though 
Parliament still continued to sit regularly, it was used by the 
Tudor despots as an engine of despotism. They manouvred 
Eatabiishraent of the elections to Parliament of persons sub- 
Tudor despotism, g^rvient to their own will, and thus raised 

taxes to enrich their treasury. They established the Court 


of Star Chamber and the High Commission Court to suppress 
the baronial power. The quarrel which Henry VIII picked 
up with the Pope, over the question of his wife s divorce, 
resulted in the establishment pf the Anglican Church over 
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which the king’s influence through the Cardinals was very 
great. The religious disputes and persecutions during the 
reigns of Edward VI and Mary, and the clever policy adopted 
by Queen Elizabeth to hold a balance between the Catholics 
and the Protestants, directly increased the royal power. The 
Renaissance produced far-reaching results. England became 
a naval power; her commerce increased; the trading 
companies that were formed under royal charters increased 
the prosperity of the masses who began to think of their 
rights the sovereign. The tide of a general demand 

for popular rights against the growing despotism of the 
Tudors was stemmed, very successfully, by Queen Elizabeth 
who treated her ministers like children as if they knew little 
of strategy and politics. 

With the accession of James I to the throne of England in 
1603, began the rule of the Stuarts whose theory of kingship 
and policy of government precipitated, at least twice, grave 
crises resulting in constitutional changes of a far-reaching 


Constitutional 
rhansjes during 
the Stuart 
period. 


character. James I propounded his theory 
of divine right of kingship, which consisted 
of four propositions, viz. (i) that the kings 
derived their ruling power directly from 


God, (ii) that the authority of the kings was absolute and 


unlimited, (iii) that resistance to the king was unlawful 
under every circumstance, and (iv) that kingship was 
hereditary, descending to the eldest male line of a monarch. 
Because of these views, James I came into direct conflict 
with his parliaments. The crisis was quickened by the 
religious policy of the king who refused any liberty to the 
Roman Catholics, as the latter exalted the authority of the 
Pope as against that of the king. The Puritans were also 
dissatisfied with the king’s policy. Therefore, when his first 
parliament met, the discontented clement succeeded in 
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making the Commons demand of the king recognition of 
popular rights including the right of the Commons alone to 
sanction taxation. James I, while outwardly pretending to 
respect the privileges of the Commons, was planning to free 
himself from their bondage, and from 1611 to 1614 he ruled 
without a parliament. When he summoned his second par¬ 
liament in 1614, the conflict over ‘redress of grievances before 
supplies’ resulted in its dissolution. Thereafter, the king 
ruled for another six years without a parliament. The third 
parliament, convened in 1621, again insisted on recognition 
of their freedom of speech, immunity from arrest and the 
I right to censure the king’s advisers. Thereupon the king 
I dissolved the parliament. In 1624, however, the king, then 
j in a more conciliatory mood, convened his fourth parliament 
I and accepted most of their demands and thus parliamentary 
I prestige and power rose higher. 

Charles I, the second Stuart king, succeeded his father 
James I in 1625, and like him believed in the divine 
right of kings. He pushed his views of the absolute authori¬ 
ty of the kings too far and would not recognise the position 
of parliament and the necessity of ruling with its advice. But 
Charles I and his financial prcssure forced him to convene 
parliaments. parliaments. His second parliament, con¬ 
vened in 1626, impeached the king’s adviser, Buckingham. 
This brought the king into direct conflict with this parliament 
which he dissolved. But in 1628, he had reluctantly to con¬ 
vene the third parliament under pressure of raising money. 
But before voting any supplies, the Commons resolved that 
no taxation without their approval was legal, and protested 
against the king’s arbitrary rule. Basing their ancient rights 
and privileges on the Magna Carta and subsequent charters 
The Petition of of liberty, thcy prepared the Petition of Eight 

ni-i-j. ■* n!\Ci ^ 

containing their demands which included; 


Eight, 1028, 
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(i) stopping of illegal exactions as already declared in the 
time of Edward I ‘‘that no tallage or aid shall be levied by 
the king or his heirs in realm, without the good will and 
assent of the archbishops, bishops, carls, barons, knights, 
burgesses, and other freemen of the commonalty of this 
realm,” and further clarified by Parliament in the time of 
Edward III, that “it is declared and enacted, that from 
thenceforth no person shall be compelled to make any loans 
to the king against his will, because such loans were against 
reason and the franchise of the land:” (ii) freedom from 
arbitrary imprisonment as declared and enacted in the Magna 
Carta, and re-iterated by Parliament during the reign of 
Edward III; (iii) non-application of martial law as previously 
declared in the Magna Carta and by a parliament of 
Edward III; (iv) protection of the rights and liberties of the 
subjects according to the laws and statutes. This second 
pillar of English liberties was merely a summary of the rights 
which had already been recognised by previous kings, and 
contained nothing new. T he king gra nted th e petit ion, 
fin ding no other w ay to get out of the cr isis. Thereafter 
parliament granted to the king Tonnage aud Poundage for 
life, but abolished the Ship lifoncy and the Cfmrf of Star Cham¬ 
ber and the High Commission Court. Secretly, however, 
Charles I tried to bring up the army against parliament and 
thus re-establish his absolutism. Knowing of this, parliament 
drew up the Grand Bemonsirance containing a dignified assert ion 
of its rights a nd privileges and appealing to the king to 
respect the sam e. The conflict between the king and parlia¬ 
ment developed into the Civil War which cost Charles his 
head and resulted in the establishment of the Common¬ 
wealth according to the Instrument of Government. The 
House of Lords was abolished and so was monarchy; the House 
of Commons was purged of all royalist elements; England 
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was placed under a new head of state, the Froiccior of 
the realm. 

The Commonwealth lasted for over a decade (1649-1660) 
during which the inadequacy of the administrative machine 
The Restoration became apparent. Parliament decided 
to restore monarchy, and placed Charles II, 
son of Charles I, on the throne in 1660. The new^ king 
promised to respect the rights and privileges of parliament 
and his subjects. The most important constitutional 
gain during his reign was the passing of the Hab eas 
Corpu s Act , 167 9f which secured the personal liberty of every 
citizen by requiring every court, on receipt of a complaint in 
writing, produced on behalf of any person committed and 
charged with any crime, to order production of the prisoner 
before the court to stand a regular trial. Like his father, 
Charles II also tried, later, to rule despotically, but parlia¬ 
ment did not take any drastic step as it was painfully remind¬ 
ed of the Commonwealth period. 

James II succeeded his brother, Charles II, ‘ with a fixed 
design to make himself an absolute monarch, and to subvert 
the established church.* He exacted illegal customs, increas¬ 
ed the army, established a new High Commission Court to 
get judicial decisions in his own favour, and in 1687 and 
1688 issued two Declarations of Indulgence which interfered 
with the powers of the established church. All this irritated 
parliament which invited William of Orange, 
son-in-law of the king, and his wdfe Mary 
to come to England and accept the throne. 
On hearing of this. James fled the country 
(December 23, 1688). Tire Conventi on 
Parl iament met on January 22, 1689, and six davs later 
p assed two resolutio ns, viz. (1) “That King James having 
endeavoured to subvert the constitution of this kingdom by 


The Glorious 
Revolution of 
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breaking the original contract between king and people, and 
by the advice of jesuits and other wicked persons, having 
violated the fundamental laws, and having withdrawn him¬ 
self out of the kingdom, has abdicated the government, and 
that the throne is thereby vacant;” (2) ” That it hath been 
found by experience to be inconsistent with the safety and 
welfare of this piotcstant kingdom to be governed by a 
popish prince.” 

Parliament drew up the iJc htraCon o/‘ JUp ht reciting the 
illegal and arbitrary acts of James II. and setting the crown 
on William III and Mary, and William ‘thankfully accept¬ 
ed speaking for himself end his wife, what they had 
offered them.’ The joint soveteigns accepted the Bill of 
High is passed by the Convention Parliament in its second 
session on October 25, 16b9. This was the third charter 


Tilt' Pill of 
Ki^^litfl, tJu' cop- 
infj; stone of the 
couhtituticfiial 
building. 


of English liberties which completed the 
constitutional structure raised on the foun¬ 
dations of the Magna Carta. This Bill 
recited the illegal acts of James II, 
dispensing and suspending of laws, erecting 


the High Commission Court, levying unauthorised taxes, 
raising and keeping a standing army in time of peace without 
consent of Parliament, interfering with the freedom of 


elections, exacting fines and forfeiturcs before conviction, 
etc. It. then, settled the crowm on William III and Mary. 


and excluded fiom succession, in future, papists and persons 


marrying papists; it required every succeeding king or 
queen to make a declaration to this effect. It abolished 
the dispensing power of the kings. 

In 1701, Parliament passed the Ad of Sdilcmcni which 
settled the crown, in the event of Anne’s death (without 
leaving an heir) on the Princess Sophia of Hanover and herj 
heirs and successors. This Act contained very important 
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constitutional provisions securing the religion, laws and 
liberties of Englishmen, and stated: 

(1) That whosoever shall hereafter come to the possession of this 
Crown shall join in conmninioii with the Church of Eng:land as by law 
established. 

(2) That in case the Crown and Imperial Dip^nity of this realm shall 
hereafter come to any person not beinp: a native of this kingdom of 
England this nation b(‘ not ol>!ig«*d to engage in any war for the defence 
of any dominion or territory which do not belong to the Crown of 
England without the consent (»F Parliament. 

(3) That no person wIk) shall hereafter come (o the p{>ssession of 
this Crown shall go out of the d</minions of England, Scotland, or 
Ireland, without the consent of Parliament. 

It also required ever}^ succeeding king or queen to res¬ 
pect the laws and statutes of the realm, and secure rights 
and liberties of the people. 

The direct and immediate consequences of the Glorious 
Revolution were the Bill of Rights and the Act of Settle¬ 
ment, but the indirect and remote ones were of a peculiarly 
far-reaching character. The Civil War had divided Parliament 

. , . and the country into two camps, viz. the 

Beginning of 

two political supporters of Charles I, and the parliament- 
arians who opposed the Stuart despotism. 
The Restoration, for a time, minimised the cleavage between 
these parties, but the Glorious Revolution again brought them 
into prominent relief. Those who still clung to James II and 
his son were called the Tories, and those who stood for the 
Glorious Revolution and the House of Hanover were known 
as the Whigs. The Tories had attempted, without success, 
to restore James II and kill William III. In the beginning 
the parliament of William III had a Whig majority, but he 
chose a coalition ministry. His third parliament (1795-98) 
too had a Whig majority, which enabled him to set up a 
purely Whig ministry. Thus the principle of depending 
upon a ministry which had the backing of a majority in 
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parliament was for the first time recognised in England. The 
Whigs held that the sovereign was the servant of the people 

Policies of the therefore* bound to rule in accordance 

Whigs and with the wishes of parliament. The Tories, 

on the other hand, believed in the divine 
right of kings, and were largely drawn from the House of 
Lords or landed aristocrats and the clergy. 

This division of the politically minded Englishmen 
into two parties became, later on, so wide-spread in the 
country and created such a schism between them that 
Voltaire had to write; “It is a pleasure to read the books 
of the Whigs and the Tories: listen to the Whigs, and 
the Tories have betrayed England; listen to the Tories, 
every Whig has sacrificed the state to self-interest. So that 
if you believe both parties there is not a single honest man 
in the nation.” The subsequent constitutional history of 
England became very much a fight between the two parties 
for the establishmct of their principles in the government of 
the country. 

The character of parliaments during the reign of Queen 
Anne (1702-14) varied from one election to another. She 
appointed some times coalition cabinets, and at other times 
a homogeneous cabinet from one party alone, but from 17 08 
onwards all her ministries were homogeneous. The Whigs 


and Tories, besides differing on political questions, had 
differences of opinion on ccclcsiastipal and social questions 
as well. The Whigs stood for freedom of worship, and 
freedom of serfs and tenants of manors. The Tories stood 
for the Anglican Church and the rights of the landed 
magnates and the clergy. 

With the accession of George I in 1714, the first Hano 
verian king of England, under the Act of Settlement, th e 
powers of the mipistry increased. He did not understand 
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English and was, therefore, compelled to 
leave all work in the ministry to his chief 
minister who. under the circumstances, 


presided over the meetings of the ministry and formulated the 


policy of administration. It was, thus, by accident that the 
real power of administration passed from the king to his 
ministers. The first ministry of George I was a Whig 
ministry led by Tomisml. Till then elections to Parliament 


were held every three years under the Triennial Act of 1694. 


But in 1716 was passed the Scplenwal Ac.l which, b esides 
confirming the Hanoverian an^d P rotestant succ ession, 
increased the durati on of Parliament to seven ye ars. Due to 
this longer duration. Parliament became more independent of 
jthc control of the Crown. In 1721, Walpole formed his minis- 
|try, and became the chief minister and First Lord of the 
[Treasury and Chancellor of the E.xchequer. He thus became 
the first Prime Minister of Eng land, initiated the policy 
of administration, supervised the polic y of t he cabinet, ledjhe 
Walpole the first Housc of Commons, and, when necessary, 
Prune Mlniitei. bowcd to its adverse vot e.~~~Whcn defeated 
in 1742. in the Housc of Commons, he resigned, and thus 
set the first example of cabinet responsibility to Parliament. 
Walpole was successful in strengthening the power of the 
Prime Minister (though this term was used to designate the 
chief minister only in 1760) because of the first two 
Georges’ ignorance of English language and customs. The 
important members of his ministry formed an inner b ody, 
called the cabinet, which was a much smaller body than the 


great er counc il, the Privy Council, which consisted of all the 
principal advisers of the king. The rise of the cabinet system 
Rise of the Cabi- was thc direct rcsult of the pailiamentary 
net System. Struggle which had been in existence in 

some form or other since the time of Charles L It was, 
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however, during the reign of the first two Hanoverian kings 
that the cabinet began to dom inate the administration and 
the king practically ceased to guide its work and activities. 
When George III ascended the throne, he began to interfere 
with the policy and work of his cabinet, for he was brought 
up in England and was thoroughly acquainted with the 
customs of the country and policies of the various parties. 
Such interference from the king after a lapse of over three 
decades was resented by the ministry. The long struggle 
between the king and the Whigs resulted, for a time, in the 
victory of the former who appointed Lord North, the Tory 
leader, as his Prime Minister in 1770. But the subsequent 
loss of the thirteen American Colonies (as a result of the 
War of American Independence, 1770-1783), brought about 
the fall of the Tories and the rise of the Whigs. Some time 
later, the formation of a coalition ministry by Pitt, with 
the backing of a vast majority in the House of Commons, 
practically put an end to George Ill’s attempt to re-establish 
personal rule. Thus, Pitt’s virile character and far-sighted 
policy strengthened the position of the cabinet. During 
the period the struggle between the king and his ministers 
was going on, the House of Commons had added to its 
powers by completely controlling elections and deciding its 
own procedure. 

It was also during the reign of George III that an Act 
was passed (1760) which completed the independence of the 
judiciary, by laying down “ that the commissions of judges 
for the time being shall be, continue and remain in full 
force, during their good behaviour, notwithstanding the 
demise of His Majesty or any of his heirs or successors.” 

’The later Hanoverians reigned during the nineteenth 
century which is remarkable for constitutional changes that 
have led tp thp establishment of a truly democratic govern- 
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ment in England. These constitutional changes introduced 

Constitutional democratic principles both in the central 
Keforms of the and the local government and in legislation. 

contuo ♦ reasons that lay at the bottom of the scries 

of the nineteenth century reforms were; firstly, the after-effects 
. of the French Revolution had revolutionised 

Tneir reasons. 

men’s minds in Europe regarding the place 
of monarchy and aristocracy in society and the rights of the 
masses vis-a-vis the government of the country. The Revo¬ 
lutionary principles of Liberty, Equality and Fraternity had 
spread throughout Europe and though the Congress of 
Vienna (1815) had tried to undo the work of the French 
Revolutionaries by establishing monarchic rule and upsetting 
the Napoleonic arrangements, the Liberal Movement of 18^8 
was the direct consequence of those principles. In England, 
statesmen kept in check the spread of these principles, 
yet they realised the necessity of reforming the political 
machinery after the Revolutionary wave had subsided. 
Secondly, the industrial development of the XVIII and XIX 
centuries had completely changed the social conditions in 
the country. Parliament was, till then, a body of the aristo¬ 
crats and their nominees. The right of vote was very res¬ 
tricted and confined to the old cities. The industrial deve¬ 
lopment had brought into existence large cities and industrial 
centres towards wliich there was a rapid movement of popula¬ 
tion from other towns and the rural areas. These industrial 
cities had no representation in Parliament, whereas several 
boroughs that had been depopulated (due to migration to 
industrial centres) sent large numbers of representatives. In 


some cases barons merely nominated members of Parliament: 
a few of the boroughs had no voters but still continued to be 
represented. These pocket and rotten boroughs, therefore, 
exercised too great an influence while big cities like Birmingham 
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were wholly unrepresented. Such a state of affairs could 
not last long as it created considerable discontent in 
the prosperous new boroughs. Thirdly, the intellectuals and 
philosophers of the XIX century, like Bentham and Cobbet, 
had placed new ideas before the people whose conscience was 
roused to a realisation of their rights in society. Although 
even towards the end of the eighteenth century attempts 
were made by several statesmen to reform the political 
system, they bore no fruits; in the nineteenth century the old 
TJio Koform Act system could not work smoothly, There- 
fore, on December 12, 1831, Lord John 
Russell introduced the third Reform Bill (the earlier two in 
1831 could not be passed) which passed through its third 
reading in the Commons on September 21, 1832. The Lords 
too withdrew their opposition and passed it after the king 
had threatened to create more Whig peers to form a favou 
rable majority, Three important changes were introduced by 
this Act: firstly, fifty-six pocket and rotten boroughs with 
less than 2,000 population each were deprived of their repre¬ 
sentation (which numbered 111) in Parliament; thirty others 
lost one member each and one lost two members; these 143 
seats were then distributed between the counties and 
boroughs that had no representation at all or were not ade¬ 
quately represented. Secondly, the franchise was extended. 
All rent payers of itlO a year, and lease-holders andtenants-at- 
will paying £50 a year were enfranchised. Thirdly, regula¬ 
tions for conduct of elections were laid down to stop cor¬ 
ruption and bribery. Thus, after 1832, the House of Commons 
became more truly representative of the masses than it had 
been ever before. 

The reforms of 1832, how^ever, did not satisfy the 
advance guard of those who wanted to protect the rights of 
workers and masses. Already there had been in existence a 
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movement for ameliorating the condition of the labourers 
and mill-hands, started, curiously, by Robert Owen (1771- 
1858) who was a self-made man and owned a great cotton 
mill in Scotland. He insisted on the state performing its 
duty to the workers and himself made a beginning by re¬ 
moving the children under ten years of age from his factory, 
Demand for limiting hours of work for the adults, 
sut^iai reforms. constructing healthy dwellings and pleasure 

grounds for the workmen, and starting co-operative societies 
for supply of provisions to workers. He published two 
books, “A New View of Society *’ in 1813 and “A Book of 
the New Moral World ’* in 1836-44, which enunciated his 
principles of social reform. In 1836, the London Workman's 
Association was founded to pusli forward the programme con¬ 
tained in the Peoph's Charter issued by them. 

This charter was so named because it was to serve the 
interests of the masses. The Association 
addressed the w^orkers of the whole king¬ 
dom in these words; “ If we are fighting for an equality of 
political rights, this is not done in order to shake off an 
unjust tax or to effect a transference of wealth, power, 
and influence in favour of any one party. We do so in 
order to be able to cut off the source of our social misery 
and by successive methods of prevention to avoid the in¬ 
fliction of penalties under unrighteous laws.’’ The ad¬ 
herents of the Charter styled themselves “Chartists” and 
their movement is known as “ The Chartist Movement”. Their 
main demands, as enunciated in the Charter, were: uni¬ 
versal manhood suffrage, annual elections to Parliament, 
equal electoral districts, vote by ballot (to insure secrecy of 
voting and thus avoid undue pressure on voters by the 
rich), removal of property qualifications for members of 
Parliament, payment of salaries to members (to enable poor 


Tho Chartist 
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persons to seek election and devote themselves to active partici¬ 
pation in the government of the country). Both the political 
parties, the Liberals and the Conservatives (the new names 
adopted in 1830*s by the Whigs and the Tories respectively), 
combined to resist the Chartist Movement which was killed 
within a few years. 

Although the Chartist Movement could not produce any 
immediate tangible results, the reforms demanded by it 
could not be postponed indefinitely. The Act of 1832 fell 
short of the exigencies and environments of the time, par¬ 
ticularly in view of the growing industrialisation and the rise 
of the utilitarians who stood for ' the greatest good of the 
largest number.' The result was the Second Reform Act of 
, 1867. By this, Parliament widened the 

Reform Act of franchise. The borough franchise was ex- 
tended to all the house-holders who had put 
in a year’s residence and paid poor rates, and also to dwel¬ 
lers of lodgings of the annual rental value of £10. In the 
county boroughs, the occupation franchise was reduced to 
£12. Eleven boroughs were disfranchised while the re¬ 
presentation of thirty-five of them was reduced from two to 
one each. The seats thus saved were given to large towns 
and to English counties. By this Act the representation of 
minorities was secured to a certain extent. 

Five years later, in 1872, the movement for further 
reforms was revived. Most of the Liberals demanded ex¬ 
tension of franchise, equal electoral districts, and payment 
of members of Parliament. Gladstone, then Prime Minis- 
Tho Reform Act ter, agreed to introduce reforms. Accord- 
1®®*’ ingly, on December 6, 1884, was passed the 

Third Reform Act, officially called the Representation of the 
People Act. 1884 (48 Viet. c. 3), which gave to the county 
the Mame! franchise as had been given to the borough in 1867, 
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and enfranchised the rural labourers. This added two 
million voters to the electoral list and, therefore, necessitated 
re-arrangement of constituencies, which was accomplished by 
Redistribution of passing the Redistribution of Scats Act, 

Seats Act, isso. According to this Act, the old system of 

two-member constituencies was replaced by that of single- 
member constituencies; but twenty-two towns and the Uni¬ 
versities of Oxford and Cambridge were allowed to return 
two members apiece. All the other multi-member constitu¬ 
encies were sub-divided into single-member ones. It will, 
thus, be seen that although the Chartist Movement of 1836 
had been suppressed, most of their demands, vi:. universal 
manhood suffrage, equal electoral districts, vote by ballot, 
and removal of property qualifications for members of Parlia¬ 
ment were met by 1885. 

In the domain of local self-government also, the nine¬ 
teenth century introduced certain reforms. Till the beginn¬ 
ing of the nineteenth century, local government was mainly 

„ , . ^ , in the hands of the aristocracy; the 

Reforms in Local 

Government: Acts Country gentlemen appointed by the crown 
on the advice of the lord lieutenant sat as 
justices of the peace and administered affairs 
of the county. In 1835, the Municipal Corporations Act was 
passed, which swept away the municipal oligarchies and 
vested all power in the mayor, aldermen and councillors. 
In 1888, the Local Government Act was passed which abolish¬ 
ed the old system of local government in the counties and 
established in its place county councils elected by the people. 
The chief object of this Act was to give to the counties, as 
far as possible, “that form of municipal government which 
had previously pertained only to English boroughs . , . 

Every county council was made a corporation.*' The Local 
Government Act of 1894 sub-divided every administrative 



EVOLUTION OP THE ENGLISH CONSTITUTION 111 

county into urban and rural districts each with its own elect¬ 
ed council. The system of local government as thus intro¬ 
duced in England still continues with slight modifications 
made by subsequent Acts. 

The constitutional development of the twentieth century 
necessitated by the conflict between the Commons and the 
Lords in 1910 and the rising wave of democratisation in 
England as a result of the grear war (1914-18), is reserved, 
The twentieth for ^ fuller treatment, in subsequent chapters 
century reforms, dealing with legislature and local govern¬ 
ment. 

It has been observed, in an earlier chapter, how the 
judicial system developed in England ever since the time of 
Henry I. There was, however, no settled plan in this, with 
the result that different courts were set up to deal with the 
different classes of cases. In 1873, Parliament passed the 
lioforra of the Supreme Conri of Judicature Act which re- 
Juiiioial sjBtem. organised the judicial system with a Supreme 
Court of Judicature at the apex; the Courts of Queen’s 
Bench, Common Pleas, Exchequer, Chancery, Admiralty and 
Probate and Divorce, which had till then exercised indepen¬ 
dent powers were all made divisions of the High Court of 
Justice, and a new Court of Appeal was established. Equity 
and law were thencefortli to be administered by the same 


courts. 
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CHAPTER V 


SALIENT FEATURES OF THE ENGLISH 
CONSTITUTION 

Constitutional principles and forms do not operate in a vacuum of 
abstract reason. Tliey arc a. iiietliod intended to secure the triumph of 
certain ends: tli(?y are shaped to the purposes of those ends. The 
English State of the last two hundred and fifty years is the institutional 
expression of that Liberalism whicli received its first classical expres¬ 
sion in Locke. (H. J. Lafki) 

The essence of our Constitution is law, respected and enforced ; and 
the deTclopinent of our native law and Law Courts, and of the High 
Court of Parliament, is the great accomplishment of the medieval 
English Kings and their servants. (G. M, 'rrcvcJyan) 

The brief history of the British constitution, as described 
in the previous chapter, brings out the most salient feature 
of this constitution, viz, that it is the result of a long and 
imperceptible evolutionary process. At no period of their 
history have Englishmen been disposed to revolutionise their 
political system and institutions. The brief period of the 
Commonwealth (1649-1660) as a result of the Civil War, is 
an exception which proves the rule. The many phases of 
this long evolutionary growth extending 
over many centuries have each left its own 
characteristic impress on the institutional 
development. Consequently, the British 
Constitution presents a picture entirely 
different from a well laid down clear-cut 
fore-square building with a single architectural design. It 
looks like an old family mansion to which each successive 
generation has added its own turret or side-wing without 
any effort to maintain the symmetry of the main structure, 
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No wonder, then, that in no single place can the constitution 
be discovered to satisfy the desire to learn of a student of 
political science. 

Almost every other modern state has a single document 
which contains all the main principles of its constitution. 
The U. S. A. constitution is a single piece or document, vi:, 
the draft prepared by the Philadelphia Convention in 1787 
and finally accepted by the states, with only such 
amendments as have been subsequently added to it. The 
three Organic Laws of 1875 give us a fairly accurate idea of 
the French constitution. But unlike these, the British con- 

. . , ^ . stitution cannot be found in a single docu- 

British Constitu¬ 
tion is not a ment or parliamentary statute. It is, on the 

single document. i i j j i 

Other hand, a curious admixture of several 

principles enunciated in stray statutes of parliament begin¬ 
ning with the Magna Carta of 1215 and down to the Abdica¬ 
tion Act of 1936. To enumerate these acts and statutes 
which roughly contain the broad principles of the constitu¬ 
tion, we may mention the following: 

Manga Carta which restricted the power of the 

king, by guaranteeing some of the rights of the barons and 
the clergy, requiring the convening of a National Council 
to vote taxation, and setting up a Council of 25 barons to 
sec that the provisions of the Charter were carried into 
effect; 

Pet'Cmn of Uhjhi (JGJh) which re-iterated the ancient 
rights guaranteed in the Magna Carta and subsequent 
statutes, put a stop to the king’s arbitrary power to raise 
money without the consent of parliament and to imprison 
persons without trial or the cause being shown. 

The Habeas Corpus Act, 1670^ which secured the personal 
liberty of the subject; although the right of personal liberty 
in England had been recognised much earlier the ancient 
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remedies were inadequate and this Act removed the defects 
and secured to citizens an important right which in most 
other countries is declared in the constitution itself; 

The Bill of Rights', J6SLK which was the result of the 
Glorious Revolution’* which, according to Macaulay “finally 
decided the great question whether the popular element which 
had, ever since the age of Fitzwaiter and De Montfort, been 
found in the English polity, should be destroyed by the 
monarchical element, or should be suffereJ to develop itself 
freely, and to become dominant.” And he went on to say 
that the Bill of Rights “though it made nothing law which 
had not been law before, contained the germ ... of 
every good law which has been passed during more than a 
century and a half, of ev’^ery good law which may hereafter, 
in the course of ages, be found necessary to promote the 
public weal, and to satisfy the demands of public opinion;” 

The Act of Sctlhmcni, 1701, which is “a veritable original 
contract between the crown and the people” as it repudiated 
the divine right of kings and recognised the right of 
parliament to determine the succession to the throne; 

The Act of Union, 1707, which united England and 
Scotland to form the United Kingdom of Great Britain; 

The Act of Union w'th Ireland, 1800, which formally united 
Ireland with Great Britain and consequently effected changes 
in the composition of Parliament; 

The Eefornis Acts of 1832, 1867. 188 land 1885^ which 

enlarged the basis of franchise and thus made the House of 
Commons a really popular chamber; 

Mepresentation of the People Acts of 1918 and 1928, which 
established adult franchise for the House of Commons; 

Local Government Acts of 1888, 1891 and 1929, which 

established and developed local self-government by re-orga¬ 
nising the older institutions that had come into existence 
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almost haphazardly, and introduced a definite scheme of local 
government in the country. 

The ^Tudicature Acts of 1873, 1875, 1876 and 1891, which 
have evolved order out of chaos by re-organising the 
judicial system; 

The Parliament Act, 1911, which has curtailed the powers 
of the House of Lords and made the Commons the really 
supreme legislative body. 

These are but the main Acts and Statutes which contain 


the main principles of the English constitution. They give 
the reader the broad features of the picture, but a student 
The above list is of Constitutions would have to hunt up 
not e-Thaubtive. parliamentary records and a very large 
number of smaller Acts to get a fuller view of the English 
constitution. “This vagueness or reticence”, of the consti¬ 
tution, as Marriot remarks, “is at once the despair and 
the admiration of foreign publicists. At every turn 
they are baffled by the lack of authoritative texts. But 
they are candid enough to perceive and to emphasize the 
political advantages of the English method.” In building up 
their constitution, the English have not departed from their 
traditional character of not making revolutions to cut away 
entirely from the older institutions and practices. They 
have merely introduced, at every subsequent stage, just 
minor changes to suit the new conditions. This feature has 
been very nicely described by M. Boutmy in these words: 


The English have left the different parts of their constitution just 
where the wave of History had do])osited thorn ; they have not attempted 
to bring them together, to classify or complete them, or to make a con¬ 
sistent and coherent whole. This scattered constitiition gives no 
hold to sifters of texts and seekers after difficulties. It need not fear 
r,ritics anxious to point out an omission, or 1 heorists ready to denounce 
an antimony ..By this moans only can you preserve the happy 
incoherences, the u.seful incongruities, the protecting contradictions 
which have .such good reason for existing in institutions, vi". that they 
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exist in the naturo of things, and which, while they allow free play to 
all social forces, never allow any one of these forces room to work out 
of its allotted line, or to shake the foundations and walls of the whole 
fabric. This is the result which the English flatter themselves they 
have arrived at by the extraordinary dispersion of their constitutional 
texts, and they have always taken good care not to compromise the 
result in any way by attempting to form a code.* 

It is really this vagueness or reticence which coupled 
with the widely scattered fragments of the constitution gives 
the latter its largely unwritten character. This attribute of 
Unwritten cons- the English Constitution, viz its unwritten 
titution. nature, has to be understood in the sense 

that there is no single statute, Act or document which 
contains it; moreover, even all the Acts and statutes together 
do not contain the whole constitution for it is also, to a 
great extent, contained in conocniiom and cftsloms and mages 
of England. 

What do the conventions of the English constitution 
signify ? An answer to this question may be attempted thus. 
There exists in England a great difference between the 
formal law and the normal practice of the constitution. The 
actual system of government deviates considerably from the 
literal sense of those laws and statutes which are said to 
contain the general principles on which the constitutional 
edifice has been constructed. It is the conventions which 
are responsible for this deviation from the words of the 
statutes, /. e. from the “constitutional law” as contained in 
parliamentary enactments. What is exactly meant by 
It is algo based “Conventions of the constitution”? Con- 
on Convontions. yentions are rules but not laws, which form 

part of the constitution of a country. Diccy defines con¬ 
ventions as “maxims or practices which, though they 
regulate the ordinary conduct of the Crown, of Ministers, 

* Quoted by Marriot. English Political Institutions, pp. 28-29. 
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and of other persons under the constitution, are not in 
strictness laws at all.” And he cites such examples to 
illustrate his point. “The King must assent to, or cannot 
‘veto’any bill passed by the two Houses of Parliament;” 
“Ministers resign office when they have ceased to command 
the conffdence of the House of Commons”. The first of 
these indicates how the formally recognised power of the 
king over legislation has been normally curtailed so as to 
establish the virtual legislative supremacy of Parliament, 
while the latter demonstrably establishes that though in 
strict law the ministers arc appointed by the king according 
to his choice, they arc really responsible to the House of 
Commons and not to the king, which in practice comes to 
mean that the king’s choice of ministers must be limited to 
those who command the confidence of the Commons. 

Conventions have, therefore, come to occupy a very 
important place in the English constitution. The main 
difference between legal rules and conventions is that while 
the former are often written, the latter are generally un¬ 
written. In England, the conventions ‘cover the most 
important of the constitutional relations and utterly trans¬ 
form the practical meaning of legal enactments. ’* 

As a result of its partially unwritten character and the 


part which conventions play in its practical working, the 
English constitution is extremely flexible. As a general rule. 


Extreme Ilexibi- 
Uty of the cons* 
titation. 


all unitary constitutions are flexible, i. e. 
susceptible to frequent and easy changes 
made by the ordinary process of law-mak¬ 


ing, but the English constitution, essentially of the unitary 
type, is the most flexible of the existing modern constitu¬ 
tions. Its flexibility consists not merely in the ease with 


♦ Keith, A. B. The Constitutioa, Administration and Laws of the 
Empire, p. 5. 
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which it can be changed by the ordinary legislative procedure 
but also in its adaptability to changing circumstances. Legis¬ 
lative supremacy of Parliament is so well established that 
Parliament can make any law. whether concerning a turn-pike 
or a change in the powers of the House of Commons or the 
grant of self-government to a British dependency, by the 
same process of legislation. That is, no special procedure is 
needed to make a constitutional law. Hence, the constitu¬ 
tion is easily adaptable to all changes that occur. The best 
example is the Ahdlcafum Ad of liUU], passed within half 
an hour of its introduction into Parliament, which legalised 
the abdication of Edward VIII and seated another king on 
the throne. In another country, such a change would have 
needed a great revolution, but in England the flexible cons¬ 
titution made it almost without a ripple on the political sea. 

The presence of a king at the apex of the governmental 
system and the great pomp and glory always sought to be 
attached to him might give to a superficial observer the impres¬ 
sion that the English constitution is of the monarchic type. In 
practice, however, the constitution has set up a democratic 
government of the parliamentary type, 
has set up a par- variously been described. Some 

lianiontary de- ^ limited monarchy, while others des- 

mocrac>. cribc it OS a monarchic democracy. The 

king is, no doubt, there as the wielder, in theory only, of 
all legislative, executive, and judicial pov'cr. Strong con¬ 
ventions and some of the statutes have, however, reduced 
him to the position of a constitutional head of the state. 
Thus with the sovereignty of Parliament has grown the par¬ 
liamentary executive, vb, a cabinet, though appointed by 
the king, actually responsible to the Commons. This has 
been the result of centuries of constitutional struggle of slow 
and generally imperceptible nature* 
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As the credit of first evolving a parliamentary type of 
government goes to England, so does that of the accompanying 
and essential condition of its success, viz, the party system. 
It has already been observed, in a previous chapter, how 
political parties began and grew up in England. Every in¬ 
telligent and shrewd student of English constitutional history 
will perceive that without the formation of political parties 
in the legislature, parliamentary or cabinet government is an 
impossibility. The English constitution is, thus, based upon 
a highly developed party system. The great political battle 

^ that is fought at the time of a general 

Party system 

is a feature of election in England does not stop, as it 
tituUon^^^^^ when the elections arc 

over. It is carried into Houses of Parlia¬ 
ment where, on practically evpry question. His Majesty’s 
Government and His Majesty’s Opposition cross intellectual 
swords and try to establish their respective cases. The very 
essence of the parliamentary control over the executive is 
this division of the legislators into well formed and disciplined 
parties. 

For the successful working of a parliamentary executive 
two, and only two, political parties are necessary. For a 
long time, the Liberals and the Conservatives continued to be 
the political parties. Later, however, other parties were 
formed on account of minor differences on social as well as 
political questions. The Radicals, the Home Rulers, the 
Unionists, and the Labourites and Communists are the ex¬ 
amples. But at the present time there are three political 
Three parties at parties which are well organised, have an 
present. appreciable strength in Parliament and 

following in the country, and possess definite political pro¬ 
grammes. These arc the Conservatives, the Liberals and 
the Labour Party. We may discuss here the principles for 
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which these parties stand, and by which they are distinguish¬ 
ed in their working. 

The Conservative party in England is, by far, the most 
numerous party at the present time. “ The essence of Con¬ 
servatism is to be discovered in the social institutions of 
which it approves and its attitude to the idea of Progress. 
The social institutions favoured by the Conservatives are 
The Uonservu- Crown and national unity, church, a 

powerful governing class, and the freedom 
of private property from state interference.*'^ The Con¬ 
servatives look upon the Crown as the chief symbol of unity 
in Nation and Empire, on a par with Parliament, if not 
actually greater than it. They are attached to it with 
almost mystic devotion. They have also an intense 
sense of Nationality, and look upon a foreign country or 
sect as untrustworthy. The party “ has faith in the su¬ 
periority of the race to all other races, even its allies in 
war: and belief in the superiority of its own political institu¬ 
tions and traditions, and the mission of the race to carry out 
the civilization of other peoples, even against their will, and 
even with violence to the point of diabolic brutality. This 
feeling of nationality reveals itself in a glorification of all 
that makes for the defence or aggrandizement of the coun¬ 
try; a grandness considered rather in a material and warlike 

light than founded upon artistic achievement. 

Empire is its very breath; for it betokens the potency of the 
race to extend its force and rule, and success gives the pre¬ 
sumption of high spiritual value.**! Necessarily, therefore, 
the Conservatives stand for a strong and ever-increasing im¬ 
perialism in foreign policy and are opposed to the liberation 
of subject peoples in the British Empire. 

♦ Finer, Th 0 or 5 and Practice of Modeijn Government, p. 516, 
t Ibid, p. 5X7. 
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The attitude of the Conservatives to the established 
Church of England has consistently been one of extreme 
The Consorva- loyalty to it, for ever since its establishment 

tives arul the it has been a Conservative institution. 

‘No Bishop, no King' had been the cry of 
the Tories (the predecessors of the Conservatives) and they 
had fought political battles in the XVII century to maintain 
its position high in the state. 

In social questions, the Conservatives have always favour¬ 
ed the existence of a governing class; for ‘they believe that 

ConservAtives there are people who have the skill and the 

and society. right to govem independently of the popu¬ 

lar will.* And for this reason, they have consistently oppos¬ 
ed extension of franchise and the grant of larger powers to the 
House of Commons where the masses, through their repre¬ 
sentatives, rule at the cost of the classes. The Conservatives 
have alw'ays been predominant in the House of Lords, as 
they hold the larger part of the lands and riches of England. 
Hence, they oppose state interference with private property^ 
It is this possession of large property that has enabled the 
Conservatives to influence the policy of state by being close¬ 
ly associated to the royal family. 

The Conservatives, through the capitalists and industria¬ 
lists, control the press in England. All important papers 
are run by them, and thus they largely influence public 
opinion, particularly on all questions of foreign policy and 
imperial relationships 

The Liberals form the other party and, though not now 
the second to the Conservatives in strength and following, they 
The Liberals as are as old as the latter. The essence of Libe- 
a patty. ralism is ‘openness to new experience and 

the vindication of free growth.* Liberalism in England was 
a product of the Reformation Movement when the right to 



Salient ebatores of the English constitution 12B 


free individual opinion was particularly advanced. Hence 
it attacked the establishment of a state church and despotic 
rule. And that is why the Whigs (the old name of the 
Liberals) rose into open conflict with the Stuart despots and 
brought about the glorious revolution, curbed the authority 
of the king and increased that of parliament. The cons¬ 
titutional reforms of the XIX century were ali introduced 
by liberal governments in England, for the Liberals have as 
a party taken a deep interest in the machinery of govern¬ 
ment, thinking that therein are the potentialities of freedom 
as well as despotism. To the Liberal mind “The individual 
is prior in importance to the state. Only in the individual 
appear the principle of growth, of initiative, of creation, 
and the possibility of really assenting to its validity in 
other people. The ultimate goal of existence is to produce 
the greatest number of perfect individuals. The pattern is not 
to be dictated by those with co-crcive power, but freely 
accepted by discussion, reasoning and judgment: for no 
one can say for certain whose truth is more valid, more 
beautiful, more vitalizing, and the only hope, therefore, of 
discovery, lies in an equal opportunity for all to utter and 
evolve with organized restriction, which prevents the des¬ 
truction of this opportunity, reduced to a minimum. 
The Liberals, while admitting the claim of nationality and 
race, believe in granting self-government to the different 
communities within the Empire, though by slow stages. 
They have also carried out this generous policy in actual 
practice by granting self-government to Canada, the Com¬ 
monwealth of Australia and the Union of South Africa. 
In domestic matters, they stand for greater opportunities to 
the masses by encouraging industry and compierce, widening 
the powers of municipalities, and fighting out unemployment. 


• Ibid. p. 528. 
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The Liberals are marked by their sympathy for the 
middle and working classes. They form the intellectual 
class in England just as the Conservatives form the proper¬ 
tied class, and are mostly drawn from the middle classes. 
In the Lords their number is appreciable, but in the Com¬ 
mons their strength is progressively dwindling on account of 
the growing influence of the Labour Party. Liberalism is a 
middle way between Conservatism and Socialism. 

The third political party which has, during the post-war 
period, become the most serious rival to the Conservatives, 
and at the cost of Liberals, is the Labour Party. In general, 
The Labour however, it is a challenge to the two old 
Part> in hngland. p^^j-ties. It is based upon the principles of 
socialism and is, thus, a reaction to the privileged position of 
property and capitalism in politics. It is, therefore, drawn 
almost entirely from the poorer and working classes. No 
doubt, there had been in existence in England, at different 
periods of history, some movement for the amelioration of 
the poverty-stricken majority, particularly from the begin¬ 
ning of the nineteenth century when the Chartist Movement 
was started. But it has received great impetus during the post¬ 
war period. The Labour Party stands for state control of 
major economic projects, raising the standard of living of the 
workers, higher taxing of the rich, international peace and 
grant of full self-government to the various dependencies of 
the Empire. Thus, both in domestic and foreign policy the 
Labourites are an antethesis of the Conservatives. Their 
number in the Lords is negligible, but in the Commons they 
are a growing party. At least on two occasions they have 
been able to form the government during the last two 
decades, but with the tacit support of the Liberals. 

The party system in England is, undoubtedly, the back¬ 
bone of representative government. Each party tries to get 
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Place of political leaders into office and for that pur- 

partios in Eng. pose it educates the public. “ It gives parties, 

dances, receptions. It holds meetings and 
organizes educational classes. It employs agents, speakers, 
canvassers. It raises funds for its activities. It seeks to 
permeate the local and the national press with its Propa¬ 
ganda. It has a national organization which works all 
round the year with control over the local branches. The 
party system, in this way. largely controls the administra¬ 
tive system and, therefore, has become an essential feature 
of the constitution, 

Another very important feature of the English constitu¬ 
tion is the Rule of Law. It is based upon the common law 

Kule of Law a product of centuries of struggle 

foatuie of the for thc recognition of the rights of the 

constitution. . . 

subjects vis-a-vis the monarchy. In England, 
the rights of citizens arc not included in any single written 
enactment or statute, and some of these rights do not find 
mention in any Act at all, yet all thc citizens enjoy the same 
liberty in all personal, religious and other matters as is 
generally enjoyed by the Americans and the French in their 
own countries. And thc most important guarantee of civil 
liberty is this Unh of Law which is peculiarly of British 
origin and distinguishes thc British from thc continental 
system. 

Broadly stated, thc Hale of Law, as Dicey puts it, consti¬ 
tutes the following three fundamental principles: 

Firstly, “ that no man is punishable or can be lawfully 
made to suffer in body or in goods except for a distinct 
breach of law established in the ordinary legal manner before 
thc ordinary courts of the land. ”t 

♦ Laski. Parliamontury Government in England, p. 7.1. 
t Law of the Constitution, pp. 183*84. 
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This means that the “rule of law” ensures that the 
government is free from arbitrariness of the persons in 
authority who cannot trample upon the liberty of the 
subject in any manner. 

Secondly, it ensures that no man. whatever his rank or 
authority, is above the law, but every citizen “is subject to 
the ordinary law of the realm and amenable to the jurisdiction 
of the ordinary tribunals. 

This is a very peculiar feature of the British administra¬ 
tive system, and is in strange contrast to the continental 
system according to which officials arc tried by administra¬ 
tive courts (special tribunals set up for the purpose) under 
the Adtninrs'frative Law, Dicey thus speaks of the supremacy 
of the Rule of Law: “With us every official, from the 
Prime Minister down to a constable or a collector of taxes, 
is under the same responsibility for every act done without 
legal justification as any other citizen. 

This equality of all before the law is so complete that 
only the king is considered to “do no wrong, ” and even in 
this case there is this guarantee that any action of the king, 
to be binding on the subjects, must bear the signature of one 
of his ministers, thus throwing all responsibility on the 
latter who is amenable to the ordinary law of the land. In 
fact, there are several cases contained in the Law Reports 
showing how officials have been punished in the ordinary 
way “for acts done in their official capacity.” Hence the 
exception is more theoretical than real. 

Thirdly, the Rule of Law indicates that with the English¬ 
men, “ The general principles of the Constitution are . . . 

the result of judicial decisions determining the rights of 

Ibid, p 189. 
t Ibid. 
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private persons in particular cases brought before the 
Courts. *** 

We thus sec that in England» the Rule of Law denies a 
privileged position to any person, official or unofficial. ''The 
persons 'inho compose the (jovtrnmmi of the day cannot do just as 
they pJeasCj hat muM currcisc t/uir powers strictly in accordance 
with the rales which Parliament has laid down, If any officer 
exceeds the bounds of his authority, he can be brought to 
trial before the ordinary courts, tried under the ordinary law 
and punished, if found guilty, in the same manner as any 
other private citizen. This is in contrast to the system in 
the Continental countries where according to Administrative 
Law, officials guilty of crimes committed in their official 
capacity, are tried by Administrative Tribunals. 

In England, therefore, executive authority is undoubtedly 
limited by the Rule of Law. Recently, however, there has 
been noted a definite ‘decline in reverence for rule of law.,* 
and as Dicey himself admits, there is, at present, “a marked 
tendency towards the use of lawless methods for the attain¬ 
ment of social or political ends.’'^ We may, at first, note 
that even when an official is tried and punished by the 
ordinary law courts, he himself does not pay damages, if 
any have to be paid to the private citizen harmed, but it is 
the State that pays, the State of whom the official was only 
an agent. This lessens, to a great extent, the chances of an 
official keeping himself stiictly bound by ordinary laws. 
Secondly, Parliament has recently been conferring very 
wide judicial powers upon the officials, c, g, the Education 
Act of 1902 confers such powers upon the Educational 

* Quoted by Finer in Theory ami Practice of Modern Government 

p. 1471. 

t Hogan and Powel, Government of Great Britain, p. 9. 

X Dicey. of the Constitution, Introduction, XXXVIII, 
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Commissioners; the Finance Act (1910) and The National 
Insurance Acts (1911 and 1912) on several other officials. 
The Parliament Act of 1911 widens the powers of the 
Speaker whose “certificate** under the Act becomes conclu¬ 
sive for all purposes and cannot, therefore, be questioned 
before a court of law. And when it is remembered that a 
judge, while administering justice, would rather let off ten 
criminals than punish one innocent person, the conferment 
of wide discretionary powers on government officials, as 
illustrated above, very much limits the powers of the judge 
and, in this way, minimises the significance of the Rule of 
Law. The officials are acquiring further powers, in the 
form of rules and orders, commonly called subordinate, 
delegated, departmental legislation. '‘Thus England suffers 
from a system which at any moment may result in serious 
injustice to the individual, the public, the official. There 
is no uniformity of principles, for the Rule of Law 
has been superseded by a number of sporadic and unregulated 
growths.*’* 

These are the salient features of the English constitution 
which is ever growing in the liglit of changes that occur 
from day to day, both in national life and international 
relations, And a student of this constitution has to sift a 
vast volume of literature before correctly grasping its niceties, 


♦ ^iner. Theory and Practice of Modern Ooverninenti p. 1474t 
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CHAPTER VI 


PARLIAMENT AND LEGISLATION 

In En^^liind, tho PsirlisiintMil has an acknowlod"0(l ri^^ht to mndil’y 
the constitution ; as^ theref»)ro, tlio constitution may undergo per[)etiial 
changes, it does not in reality exist; the Parliament is at omm a h^^^is- 
lalive and a constit uent assembly, (//c Torqurvilh ) 

It (Parliament) hath sovereign and iincontrulhiblt> authority in the 
making, c-onfiriiiiii;^, onlariiiny, restraining^. abrof^atiu*;, ropealini^, 
reviving, and expounding of laws, concerning matters of all jiossibio 
denominations, (MJclesiastical or temporal, civil, military, maritime, or 
criminal; this being the place where that absolute despotic iiower, whioii 
must in all governments reside somowhen', is tuitnislod by the consti¬ 
tution of those Kingdoms. {I}J>irLsfotK’'s Commentaries). 


Parliament is the legislative boJy in England. It exercises 
sovereign legislative power for the whole of the British 
Empire, in theory even for the self-governing dominions. 
Really the term Parliament includes the King, the House of 
Commons and the House of Lords, as is clear from the 
words that occur in a parliamentary statute, indicating the 

i. authority that makes the law. These words 
what the term 

Parliament are: “Be it therefore enacted by the 

connotes King’s most Excellent Majesty, by and 

with the advice ail cons:rnt of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assem¬ 
bled, and by the authority of the same, as follows: ...” 

While the position and the theoretical powers of the 
King in legislation remain intact, the real legislative power is 
exercised by the House of Commons and the House of 
Lords, even though the Lords have lost much of their 
influence in lawmaking since the Parliament Act, 1911. 
In this chapter, we propose to discuss the composition 
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and powers of the two Houses, their relations to each other, 
and the procedure of legislation. 

HOUSE OF COMMONS 

The British House of Commons is the first or the 
lower chamber, although it was the second in of point 
formation, having been established much later than the 
House of Lords. A brief history of the Commons has already 
been given in chapter IV. Ever since the representation of the 
boroughs and shires in the Model Parliament of 1295, was 
introduced the composition of the legislature has varied 
from time to time. During the reign of Edward I, 
parliament generally contained 74 Knights (2 from 
Strength ct‘ the of the 37 shires) and nearly 200 

citizens and brugesses. Later, the numbers 
fluctuated. About 1378, the House of Commons sat as a 
separate body. When Scotland was united to England, the 
strength of the Commons (then 513) was increased by the 
addition of 45 Scottish representatives. In 1800, the 
union with Ireland took place, and 100 new members were 
added. Upto 1928, the membership of the Commons was 
670, but by the Representation of the People Act of that year, 
it was fixed at 615 which is the present strength. 

It has already been remarked* that, before 1832, the 
House of Commons was not a true representative of the 
masses; it was a body packed with aristocrats and their 
nominees. The three reform Acts of 1832, 1867 and 1884 
widened the franchise; and the Act of 1918 practically 
introduced manhood suffrage, (/. c. all males who had put in 
at least 6 months residence, or occupied business premises, or 
held a university degree were given the right to vote), granted 
franchise to women of the age of 30 years and over, and intro¬ 
duced a uniform franchise for county and borough consti- 


See Chapter IV. 
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Representation tucncics. This Act made other provisions of 
in the Commons, considerable importance, such as for instance 
a candidate failing to obtain at least one-eighth of the total 
votes polled was to forfeit his security of ^150 ; one member 
was to be elected for every 70,000 of the persons in Great 
Britain, and one for every 43,000 in Ireland. Ten years later, 
the Representation of the People (Equal Franchise) Act of 
1928 was passed. According to this Act, universal adult 
suffrage has been introduced and property qualification 
abolished. The franchise is now enjoyed by all persons of the 
age of 21 years or over, male or female, who have been 
living in the constituency on June 1, and have resided there 
for at least thirty days at the time of registration, and put 
in three months residence cither in the constituency itself 
or in the same parliamentary county or borough. In the 
case of occupiers of business premises, annual rental value 
must be at least i^lO, All university graduates enjoy the 
right of voting in university constituencies. A person may 
not vote at a general election in more than two constituen¬ 
cies, /. r. in one constituency he may vote for residence 
qualification and in another by reason of his business or 
university qualification. 

The 615 members of the Commons arc distributed thus: 
England 492, Wales 36, Scotland 74, and Northern Ireland 
13. There are 595 constituencies in all, of which 576 are 
Constituencies single-mcmber, 18 send two representatives 
and Electorate. Scottish Universities) sends 

three representatives. The general constituencies are so 
arranged as to be almost equal in population; there 
arc nearly 50,000 voters in each. The total electorate 
in Great Britain was distributed thus in 1935; England 
and Wales 27,394, 920 (of whom 14,482,581 were females), 
Scotland, 3,163,858 (of whom 1,666,242 were females). 
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Thus the females far out-number the males. This factor 
has considerably affected the results of election since 1928 
as women arc more inclined to exercise sobering influence 
upon politics than men. 

Before the Glorious Revolution of 1688, there was 
hardly any obligation on the king for consulting parlia¬ 
ments regularly. The Bill of Rights (1689) definitely 
laid down annual convening of parliament. The Stuarts 
had been extremely irregular in calling parliaments; some¬ 
times they ruled without any parliament at all. The Trien¬ 
nial Act of 1594 fixed the normal term of each parlia- 
Diiration (»f ment at three years. But, in 1715, the 

Parliament. whig ministry of George I, ‘apprehensive of 

the machinations of the Jacobites, and fearful lest a general 
election should endanger the stability of the new dynasty* 
(the Hanoverian), introduced in the House of Lords a bill 
which when passed by the two Houses became the Septen¬ 
nial Act of 1716. It extended the duration of parliament 
to seven years. Tliis increase in the duration was also 
considered necessary because, as Sir Richard Steele while 
supporting the septennial measure in the Commons spoke: 
“ Ever since the Triennial Bill has been enacted the nation 
has been in a scries of contentions ; the first year of a trien¬ 
nial parliament has been spent in vindictive decisions 
and animosities about the late elections ; the second session 
has entered into business . . . the third session has languished 
in the pursuit of what little was intended to be done 
in the second ; and the approach of an ensuing election has 
terrified the members into a servile management, according 
as their respective principles were disposed towards the 
question before them in the House. *’ Later, attempts were 
made to revert back to triennial elections. The Parliament 
Act of 1911 reduced the duration of the Commons from seven 
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years to five years, although the same Parliament which was 
responsible for this Act, later passed a resolution in 1916 
increasing its own life beyond five years on account of the 
exigencies of the great war which needed concentration of the 
country’s attention on its successful prosecution without 
creating the disturbance of a general election. Thus, at present, 
the normal life of each Parliament {<.r. House of Commons) is 
five years. But earlier dissolutions sometimes take place when 
the King permits a Prime Minister to make an appeal to the 


electorate. The following table indicates 

IlOW 

the life 

of 

successive parliaments 

has been much 

smaller than 

the 

statutory duration; 





Date of 1st meetin;:^ 

Date of dissolution 

J.)Illation ill 
years, months 
lit days. 

February 13, 1900 

, January 10, 1910 

, 

s. Mntiis. 

11 

1). 

27 

February ITi, 1.9] a 

November 2vS, 1910 

0 

9 

13 

January 31, 1911 

N ovember 2.5, 191S 

, 7 

9 

25 

February 4, 1919 

October 2d, 1922 

3 

b 

22 

November 20, 1922 

November 10, 1923 

, 0 

11 

27 

January 8, 1924 

j October 9, 1924 

1 0 

9 

1 

December 2, 1924 

May 10. 1929 

i 4 

5 

7 

Juno 25, 1929 

August 24, 1931 

2 

1 

29 

November 3, 1931 

October 2.5, 1935 

3 

11 

22 


I 


This gives a total duration of 28 years 7 months and 
20 days for nine parliaments, /. e. an average of 3 years 2 
months and 3 days for each. During the post-war period 
the average has been less than three years. The criticism of 
triennial elections, as made by Sir Richard in 1694, is, how¬ 
ever, not applicable to the conditions of the present century 
because, now-a-days, unlike the seventeenth and eighteenth 
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centuries, the elections are held so definitely on party lines 
that there is no need for the majority in a parliament to 
start its activities anew. The programmes of the parties 
arc always known to tlie members as well as to the electo¬ 
rate; moreover, the cabinet hold on parliament is now so 
complete that the latter merely registers the views of the 
former. Legislation, therefore, follows the general policy of 
the party in office. 

The present system of election to the House of Commons 
may be considered under three heads, vi:. nomination of 
candidates, general electioneering campaign, and actual vot¬ 
ing and declaration of results. As soon as Parliament is dis¬ 
solved, whether on the expiry of its normal term or on the 
grant of the King’s nermission to the Prime Minister to make 
an appeal to the electorate, each party prepares itself for 
contesting the elections. It may be men- 

Klection to tho 

ilouso of Com- tioned here that each political party has a 
national organisation and local branches all 
over the country, i. c. in all constituencies. The national 
organisation of each party decides the general policy and 
programme of the party and communicates the same to the 
local branches. The nomination of candidates is then the most 
important work for each party. The local organisation of a 
party in a constituency recommends the name of that person 
who is most likely to win the election in the constituency. 
The popularity of a member, his capacity to bear the ex¬ 
penses of election, his services to the party, and his ability 
as a legislator arc the primary considerations which weigh 
with the local organisation in making the choice of a candi- 
Nomination of date. The recommendations of the various 
candidates. organisations are then formally approv¬ 

ed by the national organisation of the party. It is not 
necessary that the candidate recommended for a constituency 
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should be resident therein. The only legal requirement is 
that he must be a registered voter in a constituency. Ten 
registered voters belonging to the constituency must sign 
a nomination form supplied by the returning officer, nominat¬ 
ing the candidate for election. Any number of candidates 
may seek election to a scat from the same constituency. 
Each candidate is required to deposit a security of £ 150 
which is forfeited in case he fails to obtain at least one- 
eighth of the total votes polled in the constituency The im¬ 
portant leaders of the party, whose presence in Parliament 
is considered necessary, are set up from the constituencies 
where the party has the strongest support of the electorate, 
so that there may be the least chance of the party leaders 
suffering defeat in elections. These constituencies arc called 
“safe seats*’ of the party. In most constituencies, there arc at 
least three candidates put up respectively by the three major 
parties. Besides, the smaller parties may set up their candi¬ 
dates in some of the constituencies. Independent candidates 
owing allegiance to no particular political party also seek 
election in some constituencies where they hope to win the 
support of the electorate because of their personal influence 
or old services to the constituents. 

When the nominations have been finally made and scru¬ 
tinised, the political parties, already busy in carrying on 
electioneering propaganda, revitalise their efforts to appeal 
to the country through various devices like holding of meet¬ 
ings, pamphleteering, news-papers, radio, and some times 
Electioneer! n" theatres and cinemas. Each party explains 

campaign. merits of its own programme and policy 

and tries to find faults with those of the other parties. The 
whole country is thus thrown into a whirl-pool of election 
campaign for this is the time when the policy of the future 
administration of the country is tp be «ictually decided by the 
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people. On the day fixed for election (in all the constituen¬ 
cies), there is witnessed considerable excitement. The voters 
go to the polling stations and vote by secret ballot. 

After the voting is finished, the final stage, viz, counting 
of votes and declaration of results begins. Then is the time 
Declaration of oi the importance of the returning officer, 
election results. votes arc counted and the candidate 

obtaining the largest number of votes is declared elected; 
it does not matter what percentage of total votes cast he 
secures in his favour. 

This system of election is known as the relative majority 

system, as it merely requires that whichever candidate 

obtains the highest votes will be elected. It is, therefore, 

Defects of the defective inasmuch as it fails in making the 

system of elec- legislature a true mirror of public opinion, 
tion to Oomraons. * . . , , 

for in a constituency where more than two 
candidates contest for the same seat it is just possible that 
the successful candidate may not obtain a majority of the 
votes and yet be elected to represent his constituency. Thus, 

. „ if we suppose that there are four candidates 

An M. r. may 

not be a true to contest a scat, A getting 15,000 votes, B 
representative. getting 14,900, C 14,500 and D 5,100, A 

would be declared elected by a relative majority of 100, and 
would be assumed to represent the opinion of all the voters, 
including the 34,500 who voted against him. 

In the majority of constituencies there are two or three 
candidates. When there are three, the elector will have a real 
freedom of choice, but even so, the candidate whose views most 


nearly correspond with the elector’s may not, in his judgment, 
be a desirable person to be sent to parliament, or may hold 
some opinion from which he strongly dissents. Where there 
are only two candidates, there will always be a large number 
of electors who do not agree with either; one of them, for 
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example, may be a fervid Protectionist, the other an ardent 
Socialist, and a particular elector may believe strongly that 
both protection and socialism would be ruinous to the country. 
Yet, for whomsoever he votes, his opinion will be misrep¬ 
resented, and his support will be credited to a cause of which 
he strongly disapproves. What is he to do ? He must either 
disfranchise himself, or vote merely for the candidate who 
seems to him less objectionable. Most often he takes the 
latter course ; but the result is that it is never possible to 
tell, in any particular case, whether the majority which a 
candidate obtains is a real majority or not, and this is 
true of the voting throughout the country as a whole. The 
following figures from the general elections of November 
1922, for four of the constituencies, illustrate this point: 


Dewsbury, 

Candidate's name Party 
Riley, B. ... Labour 

Harvey, T. E. ... Liberal 
Peake, O. ... Unionist 

Huddersfield, 

Marshall, Sir A. H. Liberal 
Hudson, J. H. ... Labour 

Sykes, Sir C. ... National Liberal 

Kent, Maidstone 
Bellairs, Cdr. C. W. Unionist 
Black, G. Foster ... Liberal 
Dalton, H. ... Labour 

Portsmouth, Central. 
Privett, F. J. ... Unionist 
Fisher, Sir T. ... National Liberal 
Bramsdon, Sir T. ... Liberal 
Gourd, A. C. Labout 


Votes 

8,821 Elected 

8,065 

6,744 

15,879 Elected 

15,673 

15,212 


8,928 Elected 

8,895 

8,004 

7,666 Elected 
7,659 
7,129 
6,126 
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In each of the above examples, the successful candidate 
obtained only a small minority of votes actually cast, and 
yet was presumed to be the representative of the majority. 

Finally, under the English system of election, the results 
of the general election are amazing distortions of the popular 
will. When three parties are in the field, it is mathema¬ 
tically possible that one party might obtain the largest 
aggregate of votes and yet not win a single seat in the House 
of Commons; this would happen if the candidates of the party 
ran second in most of its constituencies, while the candidates 
of its rival sometimes won by small majorities and sometimes 

Distortion of lost by big majorities. It can very easily happen 
popular will. ^ 

is in a minority in the 
country may obtain a large majority in the House of 
Commons; it has happened twice since the war. Hence 
every election becomes a gamble ; and this gambling element 
brings an extremely unhealthy influence into the policy of 
Governments and the political life of the nation. 

Take for example the election of 1918, the coalition 
which had just carried the country through the war appealed 
for support. It obtained what was universally regarded as a 
smashing victory, winning 472 seats in the House of 
Commons, against 130 won by the anti-coalition party—a 
majority of nearly 4 to 1. Yet the coalition parties had 
only obtained 52 per cent, of the votes cast, against 48 per 
cent, given to their opponents ; and if the number of scats 
had been strictly in proportion to the number of votes cast, 
the Government would have had a majority, not of 342 but 
of only 30. 

Three elections, at very short intervals, followed the 
collapse of the coalition in 1922, /. c, those of 1922, 1923 
and 1924. In the election of 1922 the Conservatives obtained 
347 seats in parliament, a clear majority of 79 over all 
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Others. Yet they polled only 38 per cent, of the votes cast, 
while the Liberals polled 28*5 per cent, and the Labourites 
29*5 per cent. The Conservatives, although the largest party, 
ought not to have gained a clear majority. 

The following voting figures for the general election of 
1922 clearly show these discrepancies: 


{Contested Seats except Universities^ 


Party. 

Votes. 

Contested 

seats 

won 

Seats in 
proportion 
to votes. 

Votes 
per seat. 

Conservative ... 
Labour & Co¬ 

5,381,433 

296 

208 

18,180 

operative 

4,237,490 

138 

164 

30,706 

Liberal 

2,621,168 

54 

101 

48,540 

National Liberal 
Independents 

1,585,337 

51 

61 

31,085 

& Others 

337,443 

8 

13 

42,180 

Total 

14,162,871 

547 

547 



It is clear from the above that the Liberals suffered the 
most, followed by Independents and Labourites; the Conser¬ 
vatives gaining at the cost of others. The House thus elected 
did not truly reflect the confidence enjoyed by the different 
political parties. 


The election of 1923 was fought on the issue of protec¬ 
tion, but the other two parties alike opposed the government. 
The Conservatives obtained almost exactly the same percent¬ 
age of votes, namely 38 per cent, as in the previous election; 


Disproportion¬ 
ate strength of 
parties. 


but thanks to the vagaries of the electoral 
system, they lost 90 seats and were placed 
in a minority of nearly 100. Even so they 


obtained 24 seats more than their true quota, and the Liberals 


24 less than theirs. In view of the issue on which the 
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election was fought, the Conservatives could not but be 
turned out of office ; and the labour party was called upon 
to form its first government. This was the first “minority 
government“ in modern parliamentary history. 

In the election of 1924 the chief feature was the debacle 
of the Liberals, who obtained only 42 seats as against 108 
seats which they should have had according to the propor¬ 
tion of the votes (17 per cent.) cast for them. The Conser¬ 
vatives, on the other hand, with only 47 per cent, of the 
total votes cast obtained 415 seats against 200 for all others, 
though their true number in proportion to votes should have 
been 289. Even in by-elections the Conservatives managed 
to win a seat on minority votes because of three cornered 
contests. The election of 1929 gave the labour party 288 
scats as against 224 which they were entitled to for 36 per 
cent, of the votes cast for them. 

The actual result of voting in these two elections was 


this: 

Elections of 19'Jd. 

Parties Votes polled Seats won 

Conservative ... 7,451,132 412 

Liberal ... 3,008,474 46 

Labour ... 5,484,760 151 

191^9 

Conservative ... 8,659,639 256 

Liberal ... 5,309,426 59 

Labour ... 8,385,301 288 

The House of Commons elected on November 15, 1935, 
showed the same vagaries of the election system as the 
following figures indicate; 

Parties Votes polled Seats won 

Conservative ... 10,496,000 375 

National Liberal... 866,000 33 
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Parties Votes polled Seats won 

National Labour ... 340,000 7 

National (Govt.) ... 97,000 5 

Labour ... 8,465,000 168 

Liberal ... 1,433,000 19 

Others ... 302,000 8 


Although the Government formed in 1935 called itself 
national coalition, the preponderating majority of the Con¬ 
servatives reduced it practically to a conservative govern¬ 
ment. It will thus be seen that with the rise of the multi¬ 
party system after the decline of the old traditional two- 
party system, the “ single-member constituencies ” and the 
relative majority ” election system has deprived the House 
of Commons of its truly representative character. 

This analysis of the post-war elections may seem tedious. 
But it is highly instructive in that it shows that the British 
system of election actually disfranchises a large majority of 
the electors. If we could estimate the total of those who 
are deprived of their votes by unopposed returns ; of those 
whose votes are of no avail because they have voted for 
unsuccessful candidates; of those who have refused to use 


Diairanchise- 
ment of a majo¬ 
rity of voters. 


their votes because there was no candidate 
with whose policy they agreed ; and of those 
who have voted reluctantly for somebody 


who did not represent their views merely because he was 


less objectionable than the available alternatives, 
we should probably find that something like 70 per 
cent, of the total electorate had cither been unable to 


exercise any influence upon the course of events by the 
use of their votes, or had been compelled to give their 
support to some doctrine or policy with which they disagreed. 

These absurdities and injustices of the electoral system 
have long been apparent, and various methods of reform 
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have been advocated for England, and put into practice in 
other countries. But the question of reform of the system 
has not yet been taken seriously by the two largest parties 
(Conservative and Labour) who are inclined to think that it 
may be to their advantage to leave things as they are. Both 
assume that the Liberal Party will soon disappear and each 
thinks that it will be its heir. 

These defects may be largely removed by the application 
of such remedies as a “ second ballot ” or some kind of 
proportional representation. According to the “ second 
ballot ** system, if in a constituency no can¬ 
didate gets a clear majority over his rivals 
put together, a second ballot be taken 
when only the two top-most candidates of 
the first ballot should be allowed to contest the seat, and 
whichever of them gets the majority should be declared 
elected. As regards the system of proportional representation, 
different devices have been tried, with varying degrees 
of success, in Republican Germany, Belgium. Holland, 
Denmark, Sweden, Norway, Switzerland and the Irish Free 
State. It has not so far been tried in the parliamentary 
elections in England because the English people have a 
distrust of logic in human affairs although they do admit 
the soundness of arguments in favour of proportional 
representation. They do not, however, hold that its success 
in other countries is, in any way, a reliable guide in 
England. 

The members of the Proportional Representation Society 
in England today advocate the system of single transferable 
vote for a solution of the problem. This is one of the 
Single transfer- different methods of proportional representa- 
able vote system. gy system the existing single 

iDcn^bei^ Con 3 tituencies in England would be grouped together 


Remedies to 
remove the 
defects of elec¬ 
toral system. 
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into large constituencies, with a minimum of three members, 
and a maximum of seven. Whatever the number of members 
in the constituencies be, each elector would have one vote 
only; but he would be entitled to indicate on the ballot 
paper the order of his preference among the candidates by 
numbering them 1, 2, 3, 4, etc. If the candidate of his 
first preference did not require his vote, or was hopelessly 
out of the running, the vote would be transferred to his 
second preference, and if need be to his third and so on. 
In no case would his vote be wasted; it would always help 
to return somebody. This is the essence of the whole 
system, the means by which it is ensured that every vote 
counts. It is only with the counting of the votes that any 
complexity may arise; and this does not affect the elector. 
First, the quota of votes required to elect a candidate 
must be fixed. Given the number of seats and the 
number of voters, that is easily decided. This system gives 
a more accurate reflection of the mind of the country than 
the present system can ever do. It would give to every 
elector a real liberty of choice among a number of candi¬ 
dates. 

Other forms of the system of proportional representation 

that may be tried are the restrictive vote and the cumula- 

« 

tive vote. In each of these there are multi-member constitu- 
Restrictive Vote encies. but according to the former an 
and Cumulative elector has less votes than the number of 
members to be elected, while in the latter 
he has as many votes as the candidates to be elected but he 
is at liberty to cast all his votes for one candidate or to 
distribute them among different candidates. 

It must be admitted, however, that the result of the 
proportional representation may be a multiplication of 
parties and the abolition of the two party system of 
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government. But it is not at all sure whether the two 
party system is indispensable for the successful working 
of a parliamentary government. Even under the present 
system, there are three parties. All that proportional 
representation may do is to stabilize the balance of parties 
in the house. There might be three parties or more; but 
all the parties would present a considerable range of opinion. 
It is only on the basis of the security and stability which 
proportional representation alone can afford, that free and 
responsible criticism can be carried on. 

A representative popular legislature is expected, by the 
very theory of representation, to mirror the will of the masses 
without undue preponderance of one particular class at the 
cost of another. Judging the composition of the British 


Does the House 
of Commons 
truly represent 
all classes of 
people ? 


House of Conimons from this point of view, 
we may well inquire: Whom does the 
House of Commons actually represent? An 
analysis of the membership reveals certain 
interesting features. There is, at the present 


time, ‘‘a division of the House that roughly corresponds with 


the class division outside. Members of the two chief parties 


no longer spring from the same stratum. They differ in 
birth, education, economic activity, wealth, and in the use 
to which they put their leisure. And if this is so it is hardly 
surprising that they should disagree fundamentally in their 
political philosophy, aiming at quite opposite national and 
international ideals.In the House of 1931, 188 


members held between them 691 directorships of companies 
of which 142 were chairmanships, and of these members 165 
were Conservatives. Of the 52 members of the Labour 
Party 32 were trade union officials. Most of the titled M. P.s 
were Conservatives. The Conservative Party represents, in 


f Greaves. Th^ British ConstitutioD, p. 37. 
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general, '‘the man of society” while the Labour Party 
represents “the man in the street.” It may be said that on 
the whole “The social or agricultural advantages no longer 
find their counterpart in the industrial or commercial 
fortunes of the other, and the personal ambition to possess both 
has ceased to weave a net of common interest among the 
governing and the opposition parties.” 

After the general election is over, the new House of 
Commons meets to organize itself. The first task is the 
election of the Speaker. The foremost qualities for the 
Organization of presiding officer of a legislature are decision 
the House. impartiality. He must be fully conver¬ 

sant with rules of procedure. If these conditions are absent 
the legislature is reduced to a crowdy gathering where there 
is waste of time, passing of ill-considered laws, lack of 
Qualifications of confidence in the usefulness of the legisla- 
the Speaker. turc, ctc. Fortunately the English Parlia- 
ment has established its claim to impartiality of the Speaker. 
The Speaker is elected for the duration of the House, but if 
a person is once elected to this office, he is re-elected 
as often as he cares to stand. Party whips meet together and 
decide upon a candidate to ensure unanimous election. From 
the moment the Speaker is elected be ceases to be a party 
man. He gives up his party allegiance and remains perfectly 
neutral in the legislative combat that almost incessantly 
goes on between the different parties in the House He 
maintains discipline and guides the deliberations. It is for 
this reason that the office has established its reputation for 
impartiality. Therefore, at each general election the Speaker’s 
constituency returns him unopposed. Only once the 
Labour Party chose to set up its own candidate in opposition 
to the Speaker, but without success. This further added to 
the dignity of speakership. 
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In England the office of Speakership is very old, conti¬ 
nuing without a break since the fourteenth century. The 
main duties of the Speaker are: to preside over the meetings 
Duties of the of the House, to regulate its procedure and 
Speaker. certify bills when they have been passed, 

by the House. The Speaker gets a handsome salary and on 
Dignity of the his retirement from the office, he usually 
Speaker. ^ pension and a peerage, the latter not 

as a matter of right but as a gift of the Crown. In 1928 
Speaker J. H. Whitley had declined the honour. 

Other officers of the House are the Clerk who is in charge 
of the whole record and is responsible for receiving all 
Other Officers notices of questions and bills, and for prepara- 

of the House. agenda under the directions of the 

Speaker; the Sergeant-at-Arms who announces the entry of 
the Speaker into the House and carries out the orders of the 
Speaker for maintaining order. 

Every new House elects a number of Committees, each 
of which is entrusted with some specific work. The most 
Committees of important committees are the six Standing 
the House. Committees appointed at the opening of 

each session and remaining unchanged till Parliament is pro- 


rouged. Each of these receives the measures falling within 
its particular field, for examining them and suggesting such 
changes as might be found necessary. Besides these, there 
arc Select Committees appointed to receive, examine and 
report upon individual measures, particularly those which 
involve new principles. There are six Sessional Committees 
dealing respectively with Public Accounts, Standing Orders, 
Selection, Public Petitions, Local Legislation and Privileges. 
And finally, there is the Committee of the Whole House. 
This is nothing but the whole House resolving itself into 
a committee when the Speaker leaves the chair, the mace 
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is placed under the table to signify that the House has 
adjourned, and the chair is occupied by a chairman 
appointed in each Parliament. This chairman, unlike 
the Speaker, is a staunch party man. When the House 
sits as a Committee of the Whole the rules of procedure 
are relaxed; a member may speak as many times as he 
likes on the same question; motions do not require to be 
seconded ; any matter already voted upon may be reopened 
for reconsideration. After the Committee of the Whole has 
finished consideration of a measure, it rises to report when 
the Speaker resumes the chair, the mace is replaced on the 
table and the House restarts its regular sitting. 

The appointment of the various committees of the 
House, though theoretically the work of election by the 
House, is really left to be done by a Committee of Selection 
How the Com- Consisting of eleven members named by 
mittocs are each Housc at the beginning of each session, 

appointed. Prime Minister and the Leader 

of the Opposition agree upon these eleven names which are 
accepted by the House The Committee of Selection then 
selects members for each Standing or Select Committee and 
in doing so is not strictly led by party considerations; but in 
each committee so appointed the various parties are usually 
represented in the proportion of their strength in the 
House. 

The quorum of the House is forty. When no quorum is 
present a warning bell is rung and if within two minutes 
members do not come in to complete the quorum, the 
Speaker adjourns the House. 

The House makes its own rules of procedure, which are 
adhered to during the course of its sittings. Some of these 
are: in the debates no reference is to be made to debates in 
the other House, or to any matter which is sub-judice ; 
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Rules of proce¬ 
dure in the 
House. 


name of the King must not be mentioned 
disrespectfully or to influence the House; 
treasonable or seditious words should not 


be spoken, nor should obstructionist tactics resorted to; a 


member may refer to notes but not read out his speech; no 
reference to another member by name is permitted; the 
Speaker’s rulings must be obeyed. The House has adopted 
Devices for cur- i>everal devices for curtailing discussion to 
tailing dis- expedite business. The Speaker or chair- 

cussion. , . - 

man may name a person who is guilty of 
obstruction or misbehaviour, when the question of suspen¬ 
sion is put, and if carried, the member can be expelled for 
such time as necessary but not longer than the rest of the 


session. The device of closure is resorted to in order to stop a 
debate or speech. A member moves that “ the question 


be now put ” and if the Speaker or chairman accepts it, he 
stops further debate if 100 members rise in support of the 
measure and it is carried. Guillotine is the device by which 
the time limit to speeches is fixed for stages of a bill. During 
the Committee of the Whole House or at the report stage 
the chairman may choose amendments for discussion, thus 
discarding some amendments. This device is called Kangaroo. 

The members of the House have certain obligations and 
enjoy certain rights and privileges. Each member, after 
his election and before taking part in the proceedings as a 
member of the House, has to subscribe to the ordinary 
Parliamentary oath, which runs : " I...do swear that I will 


Obligations and ^car true aUcgiance to His Majesty King 
privileges of George VI, his heirs and successors accord- 

members. God. ” He has 

to observe the rules of procedure of the House and obey the 
rulings of the Speaker. Some of the rights of members are: 
^ 600 annual salary ; freedom of speech; freedom from arrest 
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during the session of Parliament and forty days before and 
after the session; moving bills and resolutions; asking 
questions to be answered by the cabinet. 

The House as a body enjoys certain rights and privileges. 
Kights and privi- enjoys collectively through the medium 
leges of the of the Speaker the right of access to the 

House as a body. _ r i i • , i i 

Crown. It has the right to have the most 
favourable construction placed upon its proceedings. The 
Speaker, if he likes, may exclude strangers from the House ; 
he may also prohibit publication of its debates by strangers 
or the public ; the House controls its due composition ; it can 
punish its own members or outsiders for contempt of the House. 

THE HOUSE OP LORDS 

*■* The House of Lords came into existence in the first 
blithe unconsciousness of political development. It was 
perfectly natural for conquerors and the owners of great 
estates to give counsel to the Crown, natural, too, for the 
learned and propertied ecclesiastics to form part of the 
empowered circle of the Great Council. The present 
House of Lords is, thus, the historic representative of the 
Anglo-Saxon Witenagemot which was replaced, during the 
Norman times, by the magnum concilium. From very early 
times till today the King has the prerogative to create peers 
who, in most cases, automatically acquire seats in the House 
of Lords. 

Although the British House of Lords is the first legisla¬ 
tive chamber in England—nay, in the world—from the 
point of view of historicity, it is called the Second Chamber 
on account of the nature of its present powers and functions. 
Sometimes the House is called the House of Peers, but it is 
Why the name not SO in reality, because neither all peers 
House of Lords ? House nor are all its 

*Fmer. Theory and Practice of Modern Government, p. 678 
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members peers. Thus, peerage and the House of Lords do not 
connote the same thing. All Scottish and Irish peers are 
not members of the House of Lords ; on the other hand. 
Bishops and Lords of Appeal, who are members of the 
House, are not peers. Peerage includes in it the hereditary 
right which some Lords of Parliament do not enjoy. 

As already said, it is the King's exclusive prerogative 
to create peers, and he can create as many peers as he pleases, 
subject, however, to some restrictions; firstly, according to 
the Act of Union with Scotland, no new 

Prerogative ot 

the King to peer of Scotland can be created ; secondly, 
create peers Ireland provides 

that the Crown may create one peer of Ireland for every 
three that become extinct after the date of Union (1800) 
until the number falls to one hundred; thirdly, the King 
cannot grant afresh a peerage the holder of which has gone 
through the form of surrender, and in fact, a peerage cannot 
be surrendered, for the House resolved, in 1664, that “no peer 
of the realm can drown or extinguish the honour (for it 
descends to his descendants), neither by surrender, grant, 
fine, nor any other conveyance to the King”; finally in the 
case of grants of real estates the King cannot create a peerage 
with limitations which are not recognised by law. 

The House of Lords is composed of three kinds of mem¬ 
bers; (a) llercditanj Lords of Parliament who include, besides 
Who composes Princcs of the Blood Royal, the five classes 
House of Lords? English peers, viz. dukes, marquesses, 
carls, viscounts, and barons; these peerages descend to the 
eldest son: (b) Non^Hereditary Lords of Parliament, who 
include 16 peers of Scotland, elected from amongst themselves, 
for each Parliament (the remaining Scottish peers not so 
elected as Lords of Parliament continue enjoying privileges of 
peerage but cannot seek election to the House of CQmmon3) 
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and 28 Irish peers, elected for life as Lords of Parliament by 
the Irish peers from amongst themselves, the other Irish 
peers not elected to the House of Lords may seek election 
to the House of Commons): (c) Life Lords: these include 
the 26 Lords Spiritual, /. e, 2 Archbishops (of Canterbury 
and York) and 24 Bishops, and 6 Lords of Appeal-in- 
Ordinary who must be barristers of at least fifteen years* 
standing, or who must have held some high judicial office. 
The Lords of Appeal are appointed by the Crown (arc 
removable by it on a joint address by both Houses of 
Parliament) and receive a salary of £ 6,000 per annum. 
All these Life Lords sit and vote in the House for life. 
Formerly peers could vote by proxy, but since 1868 no vote 
by proxy is allowed, and each peer must be present to record 
his vote in the House. 

The Lords of Parliament are under certain obligations 
and enjoy some special privileges. Every peer, whether a 

Obligations and ^ord of Parliament or not. has the right 
privileges of of personal access to the King. A Lord of 
Parliament who has not taken the oath pres¬ 
cribed by the Oaths Act, 1866, or w'ho is not at least 21 years 
of age, is not entitled to sit and vote in the House. If a Lord of 
Parliament has been convicted of treason or felony, he is not 
entitled to sit and vote in the House until he has served 
out the sentence. No one who is not a British subject may 
receive a writ of summons to the House of Lords. Nor is 
a writ of summons issued to a bankrupt peer. Once an 
hereditary peer is summoned to the House of Lords, the 
right of summons passes to his heir. When the first Lord 
Sinha of Raipur, who used to receive writ of summons to 
the House of Lords died, his heir and successor, the present 
Lord Sinha, did not receive the summons to the House as he 
■was required to prove that bis father did not suffer froit 
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the disqualification of polygamy. The question was referred 
to the Committee of Privileges of the House of Lords, 
which reported in favour of Lord Sinha who now receives 
the writ of summons and attends the House. Every Lord 
of Parliament enjoys freedom from arrest when Parliament 
is sitting or during forty days before and after a session. This 
privilege extends also to the Lord’s servants during session 
and twenty days before and after it. He enjoys freedom of 
speech, and the right to record his dissent to a motion 
upon the journals of the House. He is exempt from serving 
as a juror. No peeress, however, can sit and vote in the 
House 

The House of Lords as a body has certain privileges. It 
regulates and controls its own procedure. It can commit 
Privileges of the a person for contempt of the House, even 
House of Lords. indefinite period. It looks to its 

due composition, and in the exercise of this right it may 
examine and determine the validity of a newly created 
peerage, and prevent a disqualified person from participat¬ 
ing in its proceedings and declare the seat vacant. Till 

1936 the House of Lords enjoyed the right to try members 
of its order who were indicted for treason, felony or mis¬ 
prison, whenever any peer or peeress claimed the right to 
be tried by the Lords. This privilege was abolished in 

1937 after the necessary legislation introduced by Lord 
Sankey, had been passed by Parliament and placed on the 
Statute Book. The abolition of the privilege took place 
as a result of the case of Lord de Clifford who was charged 
with ’manslaughter in a motoring accident. He claimed 
trial by peers. The trial took place on December 12, 1935. 
At the end of the trial and on the question “ whether the 
prisoner is guilty or not,” being put by viscount Hailsham, 
the Lord High Steward, one by one the 84 peers present 
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declared: “Not guilty, upon mine honour.” As a result 
it was widely felt that the privilege contravened the prin¬ 
ciple of “ equality before the law/ and hence the motion 
of Lord Sankey. 

The House of Lords, as a second chamber, is a very 
conservative body, being the stronghold of the propertied 
class. It docs not, therefore, represent, in any way, the 
general opinion of the country. The Lords represent themselves 
Whom do tiie such, have always opposed measures 

Lords represent V likely to encroach upon their rights, or 

the rights of the propertied class. A very large number of 
the Lords are rich people as is clear from the facts that 
“ there were 246 landowners in the House in 1931 while 
directors of banks numbered 67, railways 64, engineering 
works 49, and insurance companies 112, to name only a few. 
In 1927, 227 peers owned a known acreage of 7,362,000, or 
an average of 32,400 acres each. There were 425 direc¬ 
torates held by 272 Lords representing 761 companies.”* It is 
not surprising then that the House of Lords has on many 
occasions resorted to “ its full technique of obstruction, ” 
notably in 1832 and 1910, and that John Stuart Mill once 
described it as ” a very irritating kind of minor nuisance.” 
But, on many occasions, the party of progressive peers has 
triumphed in the end and obstruction has been given up. Of 
the nearly 740 Lords of Parliament at the present time about 
720 are capable of sitting and voting in it, the rest being 
under disqualifications of sex or minority. Of the Lords of 
Parliament, nearly seven-eighths belong to the five categories 
of peerage having the hereditary title to the House. Thus 
in 1924, for example, there were 29 dukes, 40 marquesses, 
166 carls, 76 viscounts, and 344 barons. Most of the Lords 
do not care to attend the House, the average attendance 
i^Qrei^7e9. Br^tiah CpqatitRtion, p. 54 
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being in the neighbourhood of 80. It has been ascertained 
that in 1932 and 1933, 287 peers never attended the House; 
between 1919 and 1931, 111 peers never voted. Not more 
than half of those attending ever care to speak. The 
Lords of Parliament are, it is clear, so indifferent to the 
work of the House that the utility of the present form of 
the House has often been doubted and on many occasions 
attempts have been made to reform it. 

The question of the reform of the House of Lords has 
been one of the most important issues in British politics for 
nearly a hundred years. Till 1832, even the House of 
Commons was not a true representative of the masses. But 
Keform of the ^fter the first two Reform Acts, the Corn- 
House of Lords. mons were converted into a truly democratic 
House, and they began to look upon the Lords as a hindrance 
to real democracy. Between 1869 and 1888 various attempts 
were made to reform the House of Lords either in its com¬ 
position, or in its powers, or in both. Once it was suggested 
to drop out the spiritual peers. But none of these attempts 
bore any fruit. In 1906, when the Liberal Party came in 
power in the Commons, the Lords with their Conservative 
majority began to block important liberal measures. This led 
to a controversy between the two Houses; the Commons 
adopted a resolution that the will of the people’s represen¬ 
tatives must prevail despite the opposition of the Lords. In 
1908, therefore, the Lords appointed a committee of their 
own, under the chairmanship of Lord Rosebery, to suggest a 
The Rosebery scheme of reform. The committee recommend- 

Oommittee, ^j introduction of the elective principle 

in the composition of the Upper House, but this did not meet 
with the approval of the Liberal majority in the Commons. 

In 1911, the Parliament Act was passed which while 
introducing certain immediate important changes in the 
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The Bryce Com¬ 
mittee suggested 
reform. 


relations between the two Houses, promised in the preamble 
some legislation for the reform of the Lords in these words: 
“ And whereas it is intended to substitute for the House of 
Lords as it at present exists a Second Chamber constituted 
on a popular instead of hereditary basis but such substitu¬ 
tion cannot be immediately brought into operation...” In 
1917, a committee was appointed, under the chairmanship 
of Lord Bryce, to suggest reform of the 
House of Lords. In its report the Bryce 
Committee agreed that (i) tie Second Cham¬ 
ber should not possess co-equal powers with the Commons 
so as to become a rival of the latter, (ii) it ought not to 
have power to make or unmake ministries, and (iii) it ought 
not to have equal rights in dealing with financial questions. 
With regard to the future composition of the Second Cham¬ 
ber the committee recommended that (a) no particular set 
of political opinions should have a preponderating and 
permanent influence, (b) it should be so composed as to 
reflect the mind and views of the nation as a whole, and (c) 
it should include persons who due to lack of physical vigour 
for a career in the Commons or want of strong partisan 
spirit would not care to go to the Lower Chamber. The 
committee was of the opinion that a Second Chamber 
must perform the following four functions: 


(1) The examination and revision of bills brought from the House 
of Commons, a function which has become more needed since, on 
many occasions during the last thirty years, the House of Commons 
has been obliged to act under special rules limiting debate. 

(2) The initiation of bills dealing with subjects of a practically 
non-controversial character which may have an easier passage through 
the House of Commons if they have been fully discussed and put into 
a well-considered shape before being submitted to it. 

(3) The interposition of so much delay (and no more) in the 
passing of a bill into law as may be needed to enable the opinion of 

-the nation to be adequately expressed upon it. This would be specially 
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needed as ro^jards bills which affoefc the fundamentals of the constitxi- 
tion or introduce new principles of legislation, or which raise issues 
whereon the opinion of the country may appear to be almost equally 
divided. 

(4) Full and free discussion of large and important (questions 
such as those of foreign policy', at moments when the House of Com¬ 
mons may happen to bo so inueh ocmipicd that it cannot find sufficient 
time for them. Such discussions may often bo all the more useful if 
condu(Med in an assemhly whose debates and divisions do not involve 
the fate of the o.xecutive. 


To implement this the Bryce Committee recommended 
327 as the total membership of the Second Chamber; of 
these 246 were ‘to be elected by members of the Lower 
House grouped into 13 regional divisions; the Commons 
from each division electing the quota in the Upper Chamber 
to which this area is entitled and the remaining 81 to be 
chosen from the whole body of the peers by a Joint Com¬ 
mittee of the Houses. ’ The term was fixed at 12 years, 
one-third of the members retiring every four years. No 
single House of Commons was to elect more than one-third 
of the 246 members, and thus the scheme was to be put 


into practice by degrees and not at one particular moment. 
This scheme, also, remained on paper only. 

In 1929, Lord Cave introduced another scheme for the 
reform of the House of Lords in order to strengthen the House 
as against the Commons, but it was vigorously opposed by 
, all. In December of the same year Lord 
Clarendon Clarendon introduced another scheme in 

schemes of 1929. House of Lords to establish greater co¬ 

operation between the two Houses for more efficient and 
less dilatory discharge of their functions. According to this 
scheme 150 peers were to be chosen by the body of peers, 
another 150 peers were to be nominated by the Crown for 
the duration of each Parliament and in proportion to the 
strength of the parties in the Commons, and the Crown was 
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to have further right to create a limited number of life 
peers. But the scheme did not reach the final stage of 
approval 

In December, 1933, Lord Salisbury intoduced a bill for 
the reform of the House of Lords, on the basis of certain 
constitutional principles, mz. final power over finance to 
The Salisbury belong to the representatives of the people ; 
plan of reform. other legislation to be finally passed if it 
was the deliberate judgment of ths people. The bill 
limited the total membership of the Second Chamber to 320 
with a view to reduce the hereditary principle. These were 
to include 150 hereditiry peers, another 150 Lords of Parlia¬ 
ment elected from outside the peerage, and the rest to be 
Royal Peers, Laws Lords and a few ecclesiastics. Besides, 
the plan proposed a joint committee of the two House s to 
certify a bill as a Money Bill, instead of the Speaker doing it 
as under the Act of 1911. It also provided that if a 
measure was rejected three times by the House of Lords by 
an absolute majority of the whole house, the final decision 
should rest with the next ensuing House of Commons. This 
scheme too failed to reach the Statute Book. 

Despite the failure of the various plans and schemes so 
far suggested for the reform of the House of Lords, the 
need for reform does exist because of the apparent failure 
of the Lords to serve the real purpose of a Second Chamber. 


The need for 
reform conti¬ 
nues. 


There are two important functions such a 
chamber is required to perform, viz. to 
revise measures passed by the lower cham¬ 


ber and thus to give time for reconsideration, and to pro¬ 


vide an opportunity for those who are unwilling to face an 


election contest for the lower house to contribute their 


share to the business of government. Mr. Greaves suggests 
that such a principle may be served if (i) the Lords of 
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Parliament are elected by the House of Commons during 
the first month of the first session of each Parliament, to 
hold office till the dissolution of Parliament, (ii) each party 
in the Commons to elect Lords of Parliament equal m 
number to half its strength in the Commons, and (iii) the 
Speaker of the House of Commons to determine the method 
of election. Whatever may be the ultimate plan adopted, 
there is no doubt the House of Lords needs reform if it is 
to be a useful part of the legislative machinery. 

Like the House of Commons, the House of Lords also 
has its own organization. Its presiding officer is the Lord 
Chancellor who is a member of the cabinet. The Lord 


Chancellor may not necessarily be a peer, and, therefore, 
he occupies a seat on the Woolsack which is outside the 


Organization 
of the House of 
Lords. 


limits of the House. Generally, if a non¬ 
peer is appointed Lord Chancellor he is 
raised to the peerage. The House controls 


its own procedure, the presiding officer (the Lord Chancellor, 
or in his absence the Deputy Speaker chosen by the Lords) 
has no power to rule on points of order. At least three 
peers form a quorum, but generally about fifty peers repre¬ 
sent an ordinary session. Peers address the House, while 
speaking, and not the occupant of the Woolsack. If the 
Lord Chancellor is a peer, he votes like any other peer, and 
he votes first if a division takes place, but he has no casting 
vote. If the votes are equal, the measure fails. Besides the 
Lord Chancellor, the House has a Chairman of Committees who 
takes the chair when the House is in committee and 
superintends all measures relating to Private Bills. There is 
a Gentleman Usher of the Black Bod, appointed by Letters 
Patent under the Great Seal, who derives his name from 
the black wand used as the mace of the Lords. His chief 
duties are to execute warrants of commitment, to desire 
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attendance of Commons at the bar of the House when 
necessary, and to keep in custody persons detained for trial 
by the Lords. Sergeant-AUArnm carries the mace when the 
Lord Chancellor enters and leaves the House ; the Clerk of 
Parliament keeps the journals and judgments of the House. 

The functions of the House of Lords are of two kinds, 
viz. Legislative and Judicial. As a legislative chamber, the 
House of Lords possessed in the beginning the sole right to 

advise the King in law-making. It was not 
House oTlohIs:^ ^322 that the consent of the Corn- 

legislative mons was deemed essential to legislation, 

function. 

Till the middle of the nineteenth century 
both Houses possessed equal legislative power, in theory as 
well as in practice. But since 1861, the Lords have yielded 
to the Commons, as a rule, in the matter of legislation, 
particularly financial. When in 1909 the Lords obstructed 
the passing of the Finance Bill, the ministry of Mr. (later 
Lord) Asquith brought forward a bill to restrict the 
legislative power of the Lords. This was enacted into the 
Parliament Act, 1911 ; it curtailed very much the power of 
the Lords as a legislative body. Though the House of Lords 
still participates in all legislation, it is now merely a second 


chamber which may delay a legislation hni not prevent it. The 
other function of the House of Lords is the Judicial Function. 
As a judicial body, the House exercises two kinds of juris- 
Judiciaifunc- diction, viz, as a Court of First Instance, 
and as a Supreme Court of Appeal. As a 
Court of First Instance the House of Lords used to try till 
1936 all peers who claimed the privilege to be tried by 
members of their own order, but this jurisdiction is now 
abolished. Other instances of the House sitting as a Court 
of First Instance are: (i) trial by impeachment, as voted by the 
House of Commons, but it has . now become obsolete; 
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(ii) trial by a Bill of Attainder which is also now rare; (iii) trial 
of divorce cases of persons who have Irish domicile ; (iv) 
cases involving claims of peerage or honour; (v) trial of 
persons guilty of breach of privileges; and (vi) deciding 
cases of disputed elections of Scottish and Irish peers. As 
the Supreme Court of Appeal, the House of Lords is the 
final court to hear appeals from the Courts of the United 
Kingdom, but these cases arc ordinarily tried by Lords of 
Appeal-in-Ordinary and not by the whole House. When 
the House sits as a judicial body to hear appeals, the Lord 
Chancellor who is one of the Lords of Appeal-in-Ordinary 
presides ex-officio. But as a Court of First Instance the 
House is presided over by the Lord High Steward, appointed 
by Letters Patent under the Great Seal for each particular 
case. 

POWERS OF PARLIAMENT 

J. A. R. Marriot thus speaks of the importance of the 
British Parliament: “ From whatever point of view it be 
regarded, the English Legislature is the most interesting and 
the most important in the world. In point of antiquity 
incomparable; in jurisdiction the most extensive, and in 
power unlimited. Competent and at all times called upon 
to legislate for one-fourth of the human race, Parliament— 
or more technically ‘ the King in Parliament ’—recognizes 
no domestic authority superior to itself. It is, in a word, 
Sovereign in all matters ecclesiastical as well as temporal, 
within the dominions of the King. ’’ Such vast powers of 
a single legislature give to Parliament the Sovereignty un¬ 
equalled by any other legislature. Dicey explains this 
Parliamentary Sovereignty by enunciating three propositions, 
viz. (1) There is no law which Parliament cannot make; 
(2) There is no law which Parliament cannot repeal or 
modify; and (3) There is under the English Constitution no 
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Sovereignty of 
Parliament. 


marked or clear distinction between laws 
which are not fundamental or constitutional 
and laws which are. The passing of the Statute of West¬ 
minster, while being an instance of the wide powers of Parlia¬ 
ment on the one hand, has undoubtedly shortened the 
territorial sphere of Parliamentary Sovereignty by recogniz¬ 
ing the powers of the dominion parliaments to legislate for 
the territories under their jurisdiction any measure even 
though it conflicts with a Statute or Act of the British 
Parliament.Leaving, however, the self-governing dominions, 
all other parts of the British Empire are, even at the present 
time, subject to the full legal sovereignty of Parliament. No 
court of law within the British Empire (outside, of course, the 
self-governing dominions) can question the validity of a law 
made by Parliament. This is, in brief, the nature of Parlia¬ 
mentary Sovereignty which is essentially legal, for the poUUcal 
sovereignty still rests with the electorate in Britain. 

The main function, therefore, of Parliament is the 
making of laws, financial as well as non-financial. All laws 
are, in theory, made by ‘ King in Parliament, * but; in prac¬ 
tice, since the democratisation of the House of Commons 
and the yielding of all real power by the King to Parliament, 
in return for the grant of Civil List and immunity from all 
responsibility for the administration, it is the House of 
Commons which controls legislation as well as the activities 
of the executive, much more so since 1911, 
Even before that year, the House of Lords 
generally yielded to the Commons on all 
important legislation. It was particularly in financial matters 
that the Commons exercised, in actual practice, the real 
power although the legal right of the Lords to suggest 
alterations in and exercise control over financial Bills was 
there. Erskine May very lucidly explained the exact 


The real power 
lies with tho 
Commons. 
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relationship between the Crown, the Lords and the Commons 
in these words: 

The Crown demands money^ the Commons grant it, and the 
Lords assent to the grant: hut the Commons do not vote money 
unless it be required by the Crown ; nor impose or augment taxes 
unless they he necessary for meeting the supplies which they have 
voted or are about to vote, and for supplying general deficiencies in 
the revenue. The Crown has no concern hi the nature or distribu¬ 
tion of the taxes, but the foundation of all Parliamentary taxation 
is Its necessity for the public service as declared by the Crown 
through Its constitutional advisers. 

The constitutional crisis of 1909 over the Finance Bill 
between the two Houses led to the passing of the Parliament 
Act, 1911, under the Liberal ministry of Mr. Asquith who 
commanded a majority of 127 over the Opposition. Although 
the reform of the House of Lords, as promised in the 
preamble,has not yet been made the Act of 1911 defines the 
relations between the two Houses and thus 
puts an end to the uncertainty which ever 
enveloped the legislative competence of the 
Lords. Due to its great importance, the 
Act needs full reproduction here. 

PAllLIAMENT ACT, I'JU. 

[ 1 & 2 Cteo. 5. Ch. 13. 1 

An Act to make provision with respect to the powers of the 
House of Lords in relation to those of the House of 
Commons, and to limit the duration of Parliament. 

[ 18th August, 1911. ] 

Whereas it is expedient that provision should be made for regu¬ 
lating the relations between the two Houses of Parliament: 

And whereas it is intended to substitute for the House of Lords 
as it at present exists a Second Chamber constituted on a popular 
instead of hereditary basis, but such substitution cannot be immedi¬ 
ately brought into operation 


Parliament Act, 
1911, and rela¬ 
tions between 
the two Houses. 
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And whereas x>rovision will require hereaTtor to be made by 
Parliament in a measure effectin#» such substitution for limiting and 
defining the powers of the new Second Chiimber, but it is expedient 
to make such provision as in this Act appears for restricting the 
existing powers of the House of Lords: 

Be it therefore enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
and CommouF, in this present Parliament assembled, and by the 
authority of tlic same, as follows: — 

1.—(1) If a Money Bill, having been passed by tlie House of 
Commons, and sent np to t'no House of Lords at least one month 
before the end of the session, is not passed by the House of Ijords 
without amendment within one month aft n-it is so sent up to that 
House, the Bill shall, ntHess tlie House of Commons direct to the 
contrary, be pres nited to His Majesty an<l become an Act of Parlia- 
niOTit on the Itoyal Assent iieing siijniliod, notwithstanding that the 
House of Lords have not coniontedto tin* Bill. 

(2) A money Bill means a I'ublic Bill which in tlie opinion of 
the Siieaker of the Ibiuse of Commons contains only provisions 
dealing with all or any of the following subjects, namely, the iinposi* 
tion, repeal, remission, alteration or regulation of taxation ; the impo¬ 
sition of the payment of debt or <>1 lior iinuncial purposes of (‘barges 
on the Consolidate<l l^hind, or on money provided by Parliament, or the 
variation or repeal of any such charges ; sup])ly ; tlie appropriation, 
receipt, custody, issue or audit of accounts of public money ; the 
raising or guarantee of any loan or the repayment thereof; or sub¬ 
ordinate raatteis incidental to those subjects or any of them In this 
subsection the exxiressions ‘taxation’, and ‘public money,’ and 
‘ loan ’ respectively do nob include any taxation, money, or loan 
raised by local authorities or bodies for local purposes. 

(B) There shall be endorsed on every Money Bill when it is sent 
up to the House of Lords and when it is presented to His Majesty for 
assent the certilicate of the Speaker of the House of Commons signed 
by him that.it is a Money Bill. Before giving his certificate, the 
Speaker shall consult, if practicable, two members to be appointed 
from the Chairmen’s Panel at the beginning of each Session by the 
Committee of Selection. 

2.—(I) If any Public Bill (other than a Money Bill or a Bill 
containing any provision to extend the maximum duration of Parlia* 
ment beyond five years) is passed by the House of Commons in three 
successive sessions (whether of the same Parliament or not), and, 
having been sent up to the House of Lords at least one month before 
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tho end ol tlio session, is reji*f,ted by the House oT Lords in each of 
those sessions, tliat ihll siiall, on its rejection for the tliird time by 
the House of Lords, unless tho House of Commons direct to the 
contrary, 1)0 presented to His M,i]o?ty and become an Act of Parlia¬ 
ment on the Koyal Assent boin;^ si^niiiod thereto, notwithstandiiify 
that the House of Lords have not consented to Ihe Hill: Provided 
that this ])rovision shall not take effect unless two years liave elapsed 
between the date of the see.omi leadiny^ in the first of those sessions 
of th(< Hill in tin? llou^e (»1’ Comino:is and tiio date on which it passes 
the House of (kimiuons in tin; i .ir-l td' thost^ si‘.-sions. 

(•J) Wiien a Hill is presented to His Pdiijesty for assent in pur- 
sna.n<*e oftlu' provisions of tliis section, there shall be endorsed on 
Hie Hill the eortiihnit.e of tin* Speaker of tho House of Ctjuiiiioris 
signed by liiiu that the ]>rovisions of this section Jiave been duly 
complied witli. 

{',]) A Hill shall he dt (uiu'd to he re]f*et'<1 by the House of Lords 
if it is not passed l»\ the Htui'e of Ijor<ls either without amendment 
or with such uinendnieiUs only as may he asjroed to by both Houses. 

(1) A Hill siiiiM h(* <h‘.nii!‘,(l to he tho s.une Hill as a. formt r Hill 
sent up to the House <'f Lords in the precediiiy session if, when it is 
seat u ; to the House (»f L.o*ds, it- is identical with the former Hill 
or I’.ontaiiis onlv surii alterations as are eert/fied by the Speaker 
of tho House of Commons t (► he necessary owino- to tlie time which 
lias elui)seil sinc.e tlie date of the former Hill, or to reprosi nt any 
amendments wdiieh hiivt* been made by the House of Isolds in tho 
former Bill in the preceding session, and any amondinonts whicij are 
certiiied l>y the Speaker to have been tnade by the House of I ords in 
the third session and ai^reed to by the House of Commons shall be 
inserted in the Hill as ])resented for Uoyai Assent in pursuance of 
this soctioiv 

Provided tliat the House of Commons may, if tliey think lit, on 
the passa'^e of such a Hill through the House in the second or third 
session, suggest any further amendments without inserting the 
amondments in tho Hill, and any such suggested amendments shall be 
considered by tho House of Lords, and, if agreed to by that House, 
shall bo treated as amendments made by the House of Lords and 
agreed to by tho House of Commons; but the exercise of this power 
by the House of Commons shall not affect the operation of this 
section in the event of the Hill being rejected by the House of Lords. 

,'L Any certificate of tho Speaker of the House of Commons given 
under this Act shall bo conclusive for all purposes, and shall not be 
questioned in any court of law. 
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4. —(I) In every Hill presented to His Majesty under the preceding 
provisions of this Act, the words of enactment shall be as follows, 
that is to say 

* Be it enacted by the King's most Excellent Majesty, by and 
with the advice and consent of the Commons in this present 
Parliament assembled, in accordance with the provisions of 
the Parliament Act, 1911, and by authority of the same, as 
follows. ’ 

(2) Any alteration of a Bill necessary to give effect to this section 
shall not be deemed to be an amendment of the Bill. 

5. In this Act the expression * Public Bill ^ does not include any 
Hill for conlirming a Provisional Order. 

G. Nothing in this Act shall diminish or qualify the existing 
rights and privilege's of the House of Commons. 

7. Five years shall be substituted for seven years as the time 
fixed for the maxiiuum duration of Parliament under the Septennial 
Act, 1 /1 o. 

8. This Act may be cited as the Parliament Act, 1911. 

Thus the Parliament Act, 1911, makes the following 
constitutional changes respecting the powers and relations 
of the two Houses: 

The Act deprives the House of Lords of all power over 
Money Bills which become law, at the latest, thirty days 
after passage by the Commons and despite non-approval by 
the Lords; fully empowers the Speaker of the House of 
Commons to decide what is, or what is not, a Money Bill, 
and his decision cannot be questioned by a court of law ; 
limits the power of the House of Lords over all other Public 
Bills (not being Money Bills) to exercising a suspensive veto 
of two years ; gives the Commons unrestrained power over 
general legislation, except the powers to extend their own 
term beyond the statutory term of five years as fixed by the 
Act itself. 

LEGISLATIVE PROCEDURE 

The British Parliament passes a large number of Acts 
every year not only for the United Kingdom of Great 
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Britain and Northern Ireland but also for the British 
possessions beyond the seas. The process of law-making 
is practically the same for all these laws, the beauty of 
which is thus described by Sir A. Helps: You chuckled 
over those people who could sec beauty only in pictures; 
but you cannot imagine the beauty of an intricate, mazy 
law process, embodying the doubts and subtleties of genera- 
Importance of tions of men. I say looked at in that way 
there is something picturesque in an Act 
of Parliament. Rousseau is, perhaps too strong in his 
condemnation of laws when he says, “ The universal spirit 
of the laws of all countries is to put always the strong against 
the weak, and him who has against him who has nothing. 
This disadvantage is inevitable and it is without exception. 

C. Macklin too thinks similarly: “ The law is a hocus- 
pocus science that smiles in yer face while it picks yer 
pocket; and the glorious uncertainty of it is mair use to 
the professors than the justice of it. ” On the other hand 
the following two opinions speak in praise of laws : 

Law does not put the feast restraint 
Upon our freedoniy but maintain H.,, 

For wholesome laws preserve us free 
Bij stinting of our libertg, (S, Butler^, 

Or, again, 

** That sounds like nonsense, my dear. ** 

“ May be so, my dear, but it may be very good 

law for all that. 

The law as made by Parliament reflects the general 
opinion of the nation on some subject of public interest. It 
is passed after a long process has been gone through, and, 
although Burnet’s opinion may not be entirely incorrect 
that “ The law of England is the greatest grievance of the 
nation, very expensive arid dilatory, ” it is all the same 
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necessary for regulating the life of the citizen as well as the 
community. 

We now take up the description of the process of law¬ 
making as it exists in the British Parliament. It is, at first, 
necessary to understand the difference between a Bill and 
an Act or law. A Bill is the document or draft which contains 
the proposal in its complete form of the law that is intended 
to be made. It is first introduced into Parliament, in either 
House, except that Money Bills must originate in the Com¬ 
mons and Bills relating to privileges and rights of peers 

Distinction bet- originate in the Lords. When a Bill 

ween a liill anti has passed through thc varioLis stages in the 
two Houses and has received thc Royal 
assent, it becomes an Act or law of Parliament. 

Bills arc of two kinds, viz. Public Bills and Private Bills. 
A Pnhlic Bill is one that deals with a matter of public 
interest and thus affects either thc whole community or a 
very large part of it. A Priralc BUI is that which concerns 
only an individual, or a group of individuals, or a particular 
body or corporation. Here it must be 

Kimls of Prills 

noted that a Private Bill is not the same 
thing as a Private ^frl}fhrr\s Bill; thc latter is a Bill introduced 
by a private member of Parliament and not by the Govern 
ment or any of its officials. Thus a Private Member s Bill 
may be a Public Bill (if it deals with some subject affecting 
the public) or it may be a Private Bill if it relates only to a 
particular locality or body. Parliament devotes most of its 
time to Government Bills which arc introduced by members 
of Government, and private members are entitled to criticise 
these measures or propose amendments thereto. Private 
Member’s Bills have very little chance of being passed into 
law unless they are backed by Government, and it is only 
on rare occasions that Government do it. Whenever ^ 
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ministry finds that some Private Members’ Bills are really 
useful, it itself proposes, later on, legislation on those 
lines. 

It is thus seen that in the British Parliament the work 
of private members generally remains confined to the criticis¬ 
ing of Government measures and policy or to questioning the 
Government on matters of general or particular interest. 
The work of an Every member is entitled to put questions 
ordinary M. P. Cabinet or any members thereof in 

order to get information. Ministers are bound to answer 
a private member’s questions and supply information unless 
it is not in the public interest to divulge any confidential 
matter. A member may also bring forward a motion of 
censure against the Government, and if such a measure is 
passed the Government, I. c. the Cabinet, resigns. Parliament 
is generally busy in carrying out the legislative programme of 
the Government of the day. 

The first stage in the life of a bill is its drafting. Govern¬ 
ment bills are drafted by a Parliamentary Counsel to the 
Treasury. A Private Member’s Bill may be drafted by the 
member himself or by some person employed by the mem¬ 
ber for the purpose ; in cither case it must bear the mem¬ 
ber’s name on its back. When a private member has 
obtained leave for a bill, he takes the draft of the Public 
Bill Office and fills up a form for presenting the bill to the 

House. In the House he goes to the bar 
Notice of a ^ , n i i i 

when the Speaker calls him by name and 

the member answers, “ A bill, Sir. ” It is then given to the 
Clerk of the House who reads the short title of the bill 
aloud, and then it is considered to have been received by 
the House. 

The next stage is the first reading of the bill. A 
Government bill is introduced by a minister who 
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explains at length the nature of the bill, and his speech is 
followed by a debate and a vote. But the first reading 
First Reading of of a bill in all Other cases is usually only a 
® formality, the real debate being reserved to 

a later stage. A private member circulates printed copies 
of his bill, fills up the form of introducing the bill, and on 
being called by the Speaker, takes it to the table where the 
Clerk reads its short title ; and thus ends the first reading. 

The bill then enters upon the next stage, called the Second 
Reading when an opportunity is afforded for the discussion of 
its principles and details (if it is a public bill), or if it 
is a private bill, for indication that it does not contain any 
obviously objectionable features. But if at this stage the 
Second Reading bill is to be courteously dismissed, an 
stage of the bill, amendment is moved to the question “That 

the bill be noio read a second time, “ for leaving out the 
word ‘ now ’ and adding ‘ three months * or some such 
period beyond the probable duration of the session. If 
the amendment is accepted, it tantamounts to a rejection 
of the bill. Most private members* bills meet this 
fate. But a bill that survives the second reading goes 
to a Comyniilec. Every money bill, or any non-money bill 
if so directed by the House, goes to the Committee of the 
Whole ; otherwise it goes to one of the Standing Committees 
if it is a Public Bill or to a Private Bill Committee if it is a 
Private Bill. In some cases, a bill may first go to a Select 
Committee before going to a Committee of the Whole 
or a Standing Committee. In the committee stage the 
bill is thoroughly discussed, clause by clause, and amend¬ 
ments may be made in the Committee of the Whole House 
to perfect the measure and free it from defects. After the 
bill has passed through the committee stage, it goes to the 
House, and this is called the report stage. The House 
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The Report stage examines the bill in detail, clause by clause, 
amending it wherever found necessary. 
Sometimes a bill may be again referred to a committee. 

The bill then enters upon the next stage, the third reading. 
Third Reading in the form in which it has emerged from 
stage of the bill, second reading. In the third reading, 

the debate is on the matters contained in the bill. If in 
this stage any amendments, other than verbal ones, are made, 
it is recommitted. After the House has passed the bill as a 
result of voting at the end of the third reading, it is sent to 
the other House where it has to go practically through the 
same stages as in the originating House. When the other 
House has passed the measure without amendment, it is 
sent to the King for Royal assent on receiving which it 
becomes an Act. 

If, however, the other House proposes amendments to 
the bill, it is sent back to the originating House and if the 
latter accepts the amendments, it is sent to the King for 
Royal assent. 

The procedure regarding the Money Bills is a bit diffe¬ 
rent. In this case, the executive prepares the estimates 
concerning expenditure on Supply Services, which have to 
Procedure require Parliamentary sanction every year, 

regarding Money But expenditure on Consolidated Fund 
Services are sanctioned by Permanent Acts. 
A few principles have to be observed: (1) Every bill entail¬ 
ing a charge on the public revenues must emanate from the 
Crown, i. e. the Cabinet, that is to say, no private member can 
bring forward such a bill; (2) every such bill must be in the 
form of an estimate ; (3) it must oiginate in the House of 


Commons, this practice dates from 1678 when the Commons 
resolved “ that all aids and supplies, and aids to His Majesty 
in Parliament, are the sole gift of the Commons, and all 
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bills for the granting of any such aids and supplies ought to 
begin with the Commons. ” 

The demand by the Crown for supplies for the next 
financial year is made in a speech from the Throne. The 
Chancellor of the Exchequer introduces, in due course, 
in his budget speech, all the demands. These are discussed 
either in the Committee of Supply or the Committee of 
Ways and Means, both of which arc committees of the 
whole House. In the committee, no private member can 
move an increase in expenditure, but if an increase is desired 
on some particular item it is done by moving a cut in the 
salary of the minister responsible for the estimate. The 
Committee of Supply determines what monies should be 
granted to the Crown, while the Committee of Ways and 
Means determines from what sources the required money is 
to come. All proposals for new taxation arc included in the 
Finance Bill which, when passed into law, is called the 
Finance Act. 

All money bills have to pass through all the stages as 
described above for general bills, the only difference being 
that under Parliament Act, 1911, if a money bill is sent to 
the Lords at least a month before the end of the session and 
is not passed by the latter, it is presented to the Crown for 
Royal assent and when it has been signified, the bill becomes 
an Act. Every such bill must be certified by the Speaker of 
the Commons that it is a money bill. 

It is thus seen that, since 1911, the Commons control the 
legislation. In case of differences between the two Houses 
on any bill, what the Parliament Act, 1911, has provided to 

Differences bet- ^ ^ bill, 

ween the two the Lotds fail to pass it within a month 

Houses: how of presentation, in the form recommend- 

fiolved. j L t 

ed by the Commons, it becomes law on 
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receiving the Royal assent; but if it is a bill other than a 
money bill and the Commons do not agree to the amend¬ 
ment or amendments proposed by the Lords, and pass it three 
times in the same or different sessions and two years have 
elapsed between the date of its second reading in the first of 
those sessions in the Commons and the date of its third 
passage, the bill as finally passed by the Commons is submitted 
to the Crown for Royal assent on receiving which it becomes 
an Act. 

It must in this connection be observed that Royal assent 
is now a mere formality as it has never been refused since 
1707. If the Crown is opposed to a particular measure, it 
may dissuade the ministry from introducing it, or dismiss 
the ministry and appoint a new one, or dissolve Parliament 
and appeal to the nation. The Royal assent to a bill 
may be given by the King coming to Parliament to signify 
it, or it may be given by a commission under the Royal Sign 
Manual and the Great Seal. The last time when Royal 
assent was refused was in 1707 when the Scotch Militia Bill 
was rejected by the Crown. 
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CHAPTER VII 


THE EXECUTIVE: KING AND CABINET 

Every noble Crown is and on earth will forever be, a Crown of 
thorns, (('arhjh) 

The cabinet lives and acts simply by understanding:, without a 
sinf^le line of written law or constitution to determine its relations to 
the monarch, or to parliament, or to the nation; or the relations of its 
members to one another, or to their head. {W'iH'iam E, Glailstoiu) 

THE KING 

In theory the Government of the United Kingdom is an 
absolute monarchy, every law must be signed by the King, 
the ministers are his ministers, and the courts of law are his 
courts of justice ; but in form, it is a limited monarchy inas¬ 
much as no act of the King is lawful unless countersigned by 
a minister, and the King always accepts the advice of his 
Cabinet; in actual working, it is a democratic republic, the 
King is little more than a rubber stamp, his activities in the 
political field have become confined to ' advice, encouragement 
and warning’ and it is the representatives 
chy without a of the people (ultimately, therefore, the 
paraiUd. electorate) who make laws, decide the fate 

of ministries and the policy of administration. The British 
monarchy is thus without a parallel in the history of the 
world. 

In the Anglo-Saxon times, the King was absolute ; though 
he made laws ‘ with the counsel and consent of the wise. 
It was in 1215. that the barons and the clergy forced 
King John to sign the Magn^ Carta, the first document of 
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English liberties. Thereafter the drift towards constitutional 
monarchy began, intercepted now and then by attempts of 
the individual sovereigns to regain absolutism. The Stuart 
kings reasserted the King’s right to rule as he pleased and 
advanced the divine right theory of Kingship. This led to 
a long drawn out contest between the kings and their 
parliaments, which ultimately resulted in the victory of the 
latter, though not without two revolutions, in 1649 and 
1688. That even while the people’s representatives were 
struggling for transference of power from the King to 
Parliament, there was no attempt to underrate the impor¬ 
tance of the King may be seen from the following advice 
Bacon tendered to James 1: 

‘ Look on a Parliament as a certain necessity, but not only as a 
necessity; as also a unique and most precious moans for unitin;^ the 
Crown with the Nation, and proving? to the world outside how Kn^lish- 
men love and honour their Kin^^, and their Kin^:; trusts his subjects. 
Beal with it frankly and nobly as becomes a Kin", not suspiciously 
like a huckster in a bargain. Bo not be afraid of Parliament. lie 
skilful in callin^^ it; but do not attempt to pack ” it. Use all due 
adroitness and knowledjj^e of human nature, and necessary firmness and 
majesty, in managing it; keep unruly and mischievous })eoplo in their 
place;hut do not be too anxious to meddle,‘‘let nature work and 
above all, though of course you want money from it, do not let that 
appear as the chief or real cause of calling it. Take the lead in legisla¬ 
tion. He ready with some interesting or imposing pednts of reform or 
policy, about which you ask your Parliament to take cijunsel with you. 
Take care to ‘ frame and Jiave ready some commonwealth bills, that may 
add respect to the King's movement, and acknowledgement of his 
care; not woovimj bills to make the King and his graces cheap; but good 
matters to set the Parliament on woik, that an empty stomach do not 
feed on humour. ” 

What the sovereigns did not willingly grant was wrested 
by Parliament, partly in 1649 and partly in 1688, has 
already been shown in chapter fourth. The Bill of Rights 
C1689) and the Act of Settlement (1701) now regulate the 
limitations on powers of the King and the succession to the 
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throne. The Crown now devolves upon the eldest son 
when a vacancy occurs, but if the eldest son is not alive, 
his issue, male or female, succeeds, and failing that the 
succession devolves upon the second son or his issue ; thus 
the monarchy is hereditary, and the throne is never vacant. 
The legal maxim “ The King is dead, long live the King ** 
iferoditary connotcs that though a particular King is 

monarch.>. dead, the throne is not vacant, the next 

successor, according to law, is there on it. And this succes¬ 
sion is automatic as may be seen from the declaration of 
King Edward VIII made in the Privy Council, soon after 
King George V*s death. The new King said : “ After the 
irreparable loss which the British Commonwealth of Nations 
has sustained by the death of His Majesty, my beloved 
father, has devolved upon me the duty of sovereignty. I 
know how much you and all my subjects, with, I hope I 
may say, the whole world, feel for me in my sorrow, and 
I am confident of the affectionate sympathy which will be 
extended to my dear mother in her overpowering grief. 
When my father stood here 26 years ago, he declared that 
one of the objects in his life would be to uphold constitu- 
. tional government. Therein I am deter- 

uphold Oonsti- mined to follow my father’s footsteps and 

tutional Govorii. ^ork, as he did throughout his life, for the 
welfare and happiness of my subjects. I 
place my reliance upon the affection of my peoples through¬ 
out the Empire and upon the wisdom of their Parliaments ’ 
to support me in this heavy task, and I pray that God will 
guide me to perform it.” 

The next day, the following Proclamation was delivered 
from the balcony of St. James’ Palace: 


♦See ante. pp. 100-102 
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Whered^ it pleased Almighty Good to call to His mercy our 
late Sovereign Lord, King George V of blessed and glorious memory 
by whose decease the Imperial Crorim of Great Britain and Ireland 
is solely and rightfully come to the High and Mighty Prince 
Edward Albert Christian George Andrew Patrick David, we, 
therefore, Lords Spiritual and Temporal of this realm, being here 
assisted with these of His late Majesty's Privy Council with 
numbers of other principal gentlemen of quality, with the Lord 
Mayor, the Aldermen, and Citizens of London, do now hereby and 
with one voice and consent of tongue and heart publish and pro* 
claim that the High and Mighty Prince Edward Albert Christian 
George Andrew Patrick David is now, by the death of our late 
Sovereign of happy memory, become our only laioful and rightful 
liege King Edward VIJI by the Grace of God of Great Britain 
and Ireland and British Dominions beyond the seas, King and 
defender of the Faith, Emperor of India. 

“ Whereto we acknowledge all faith and constant obedience with 
all hearty and humble affection. Beseeching God, through whom 
Kings and Queens do reign, to bless the Royal King Edward VIII 
with long and happy years to reign over us. 

From the wording of this proclamation and the oath 
which every King of England has to take at the time of 
Coronation the inference is clear, that British monarchy, 
though hereditary, is really constitutional and bound by 
definite limitations and restrictionj;. The King docs not rule 
but only reigns over his subjects. The glory and charm 
attaching to the present monarchy are as great as they were 
ever before, and even more, but the real power lies elsewhere 
The King is the cabinet) ; the monarchy thus forms 

nominal execu- what may be termed the formal or nominal 
executive in the United Kingdom, for, as 
will be presently shown, all powers in the name of the King 
are exercised by the Ministers responsible to Parliament, 
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In return for this transference of real powers the King 
enjoys immunity from all responsibility of administration. 
He does not interfere with the work of Parliament, and in 
return Parliament votes him, annually, a huge Civil 
List which enables him to live in right royal style. George 
VI gets an annuity of £ 410,000, besides the revenues of the 
Duchy of Lancaster, the latter amounting to nearly half a 
million pounds. His additional income from the Duchy of 
Cornwall is nearly a hundred thousand pounds, out of which 
a sum of £ 16,000 goes to Princess Elizabeth and the Duke of 
Gloucester. Other members of the royal family get an 
annuity amounting to nearly £ 170,000. Thus a total sum 
of £ 650,000 a year is the Civil List of the royal family. 
^ ^ , In contrast with this ‘the Danish King has 

Incorae of the 

King compared an income of 50,000, the Queen of Hol- 

with other heads £ 125,000, 

of states. 

the Kings of Sweden and Norway £ 85,000 
and £ 35,000 respectively.’ The French President and the 
American President get, as salary, £ 45,000 and £ 20,000 
respectively, in addition to allowances. The King of England 
has also got huge private fortune coming down from Queen 
Victoria: he can own and dispose of property like any other 
citizen. 

In law, the English King is as supreme to-day as he was 

at the close of the sixteenth century. His legal powers 

„ remain uncurtailcd. He is still the supreme 

JCnglish , T^. ■ n , 

monarchy in law executive authority; the King in Parliament 

and in lact. continues to be the final legislative autho¬ 

rity; he is still the fomtain of ‘justice’ and of ‘honour’; 
he continues to be the Head of the Church; he still holds 
supreme command of all the military forces of the realm, 
land, naval and air; he embodies in his person the dignity 
and unity of the State and the Empire. ‘The powers the 
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Sovereign could exercise without consulting Parliament 
were summarised by Bagehot during the reign of Queen 
Victoria thus: ‘The Queen could disband the army; she 
could dismiss all the officers, from the General Commanding- 
in-Chief downwards; she could dismiss all the sailors too; she 
could sell off all our ships of war and all our naval stores; 
she could make a peace by the sacrifice of Cornwall, and 
begin a war for the conquest of Britanny. She could make 
every citizen in the United Kingdom, male or female, a peer. 

, She could make everv parish in the United 

The legal powers. 

Kingdom a “university”; she could dismiss 
most of the civil servants; she could pardon all offenders. In 
a word, the Queen could by prerogative upset all the action of 
civil government within the Government, could disgrace the 
nation by a bad war or peace, and could, by disbanding our 
forces, whether land or sea, leave us defenceless against 
foreign nations.’* These are the vast legal powers which 
the King of England can exercise even today. 

In practice, however, there is a great difference. No 
executive act of the King is effective unless countersigned 
by a Minister who then becomes responsible for the act. 
The King must accept the advice of his Ministers. Though 
this has been achieved by convention, it has become so 
important and integral a part of the English constitutional 
Actual powers law that ill 1936, King Edward VIII felt 
of the King are compelled to renounce the throne because 

his Ministers advised him to give up his 
idea of marrying ‘the woman he loved.* The King had to 
abdicate.! The dismissal of executive or civil servants too, 

♦Bagehot. English Constitution, p. XXXVJ. 

Harriot. Iilnglish Political Institutions, p. 50. 
fThe Instrument of Abdication was drawn up in these words: ^‘I, 
Edward VIII of Great Britain, Ireland and the British Dominions beyond. 
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as exercised under royal prerogative, is similarly conditioned. 

Halsbury defined prerogative as that pre-eminence which 

Prerogative oi Sovereign enjo 3 "s over and above all 

the King is now other persons by virtue of the common law, 
conditioned. . . - 

but out of Its ordinary course, in right of 
his regal dignity, and comprehends all the special dignities, 
liberties, privileges, power and royalties allowed by common 
law to the Crown of England. ” But even when these 
prerogatives arc exercised, the courts have the jurisdiction 
to enquire into the existence of any prerogative for it was 
settled in 1610 that “ the King has no prerogative except 
which the law of the land allows him and he cannot change 
any common law, statute, law or custom by proclamation. *’ 
The restrictions on the King's prerogatives, whether in the 
legislative or executive or judicial field, have been placed 
partly by means of agreements between the King and the 
people, partly by means of prohibitive legislation, and partly 
by disuse. Thus, it is the King's prerogative to make law, 
but Royal assent to law passed by Parliament has not been 
refused since 1707. The King, in the exercise of his prero¬ 
gative, can create any number of peers ; King William IV 
granted such permission to Earl Grey in these words : “ The 
King grants permission to Earl Grey and to his Chancellor, 
Lord Brougham, to create such a number of peers as will be 
sufficient to ensure the passing of the Reform Bill, first 
calling up peers' eldest sons. William R. Windsor, May 17, 
1832.’ But the King cannot exercise this right indiscri¬ 
minately ; Lord Lyndhurst once made this abundantly clear : 

the Seas, Kin^,^ Emperor of Intlia, do hereby declare my irrevocable 
determination to renounce the Throne for myself and for my descen¬ 
dants and my desire that effect should be given to this Instrument of 
Abdication immediately. In token when‘of 1 have hereunto set My 
hand tliis tenih day of December IbSG, in tlie presence of the witnesses 
whose signatures are subscribed. Edward 11. I. ” 
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‘ It does not follow that this or any other exercise of the Preroga¬ 
tive, merely because it is strictly legal, is therefore consistent with the 
principles of the constitution. The Sovereign may, by his Prerogative, 
if it should be thought proper, create .100 Peers with descendible 
qualities in the course of a single day, and this would be strictly legal; 
but everybody must feel and know that such an exercise of the Preroga¬ 
tive of the Crown would bo a flagrant violation of the principles of the 
Constil ulion. ’ 


Peers arc, therefore, now created by the Sovereign on the 
advice of the Cabinet, and not otherwise. All other prero¬ 
gatives and powers of the Crown arc similarly exercised. 
Since the Revolution of 1688, the position of the Crown is 
summed up in the phrase, * the Crown was made, the 
Crown was limited, the Crown was paid/ 

The powers of the Crown in regard to justice may be 
thus explained. It is the fountain of justice ; the courts are 
His Majesty’s Courts of Justice. But the King docs not, and 
The Crown and cannot interfere, in the administration of 
the Judiciary. justice, including prosecution, trial, sentence, 
etc. The judges, though appointed and dismissed in his 
name, are really appointed by the Ministers and removed by 
them generally on an address by both Houses of Parlia¬ 
ment. True, the prerogative of mercy is still his, but it is 
exercised by the Home Secretary; the Crown, however, 
has a right to be kept informed of the things to which it is 
expected to append its signature. The responsibility is the 
Minister’s. 

The King opens and dissolves Parliament, but it is not 
his sole discretion as to how and when the power is to be 
The Crown and cxercised. Conventions limit this power. 
Legislative Parliament must be convened year after year 

Powers. supplies and pass the Army Act. 

The Parliament Act, 1911, limits the life of the Commons. 
Parliament controls its own procedure. In exercising 
the power of granting dissolution of Parliament, he has to 
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act according to the will of the nation. The exact constitu¬ 
tional position was explained by the late Earl of Oxford and 
Asquith in a speech to Liberal M. P.s, December 18. 1923, 
thus : “ The dissolution of Parliament is in this country 
one of the prerogatives of the Crown. It is not a mere 
feudal survival, but it is part, and I think a useful part, of 
our constitutional system, for which there is no counterpart 
in any other country, such, for instance, as the United 
States of America. If does not mean that the Crown should act 
arhiirarlhj and without the adv'ce of responsible Ministers, but it 
does mean that the Crown is not bound to take the advice 
of a particular Minister to put its subjects to the tumult of 
a series of general election so long as it can find other 
Ministers who are prepared to give it a trial.'* The 
Crown grants a dissolution asked for only when there is 
reason to suppose that the House of Commons has ceased 
to represent the opinion of the country. The Crown can 
communicate to Parliament only by speech from the throne 
at the opening or close of a session or by message. The cere¬ 
monies of opening, proroguing or dissolving Parliament are 
the only occasions when the King is present in the House 
of Lords where Commons are required to attend. But all 
speeches and messages of the King are prepared by the Cabinet 
of the day and contain the policy of the latter. The King can¬ 
not be present during debates in Parliament; and though all 
laws arc enacted by the ‘ King in Parliament,' it is really 
Parliament, and more particularly, the House of Commons 
that makes laws, the Lords cannot interfere, and much less 
can the King. Even the Royal Proclamations issued for the 
administration of newly conquered countries, and Orders-in- 
Council relating to the Government of Crown Colonies and 
India, though issued by the King-in-Privy-Council, are, in 
fact, prepared by responsible Ministers# 
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All this docs not, however, mean that the King’s 
influence in legislation is absolutely nil. Due to his experi¬ 
ence with different Ministries and Cabinets he is sometimes 
able to dissuade Ministers from a certain course of action, 
particularly before a legislative measure is actually intro¬ 
duced ; he does not, however, refuse Royal assent to a" 
measure passed by Parliament. But he is above law, which 
means that he cannot by any process known to English 
constitutional law be made to appear before a court of law 
and held accountable for any measure or act. The respon¬ 
sibility is that of his Ministers. 

As head of the state the King is the chief magistrate, 
the head of the government. But in actual practice, the 
Cabinet is the real executive. He appoints the Prime Minister 
(the chief of the Cabinet), and on the latter’s recommendation 
^ , other Ministers. The Ministers are, in reality, 

Tho Crown and 

executive appointed by the House of Commons, for 

powers. making his choice of the Prime Minister, 

the King appoints the leader likely to command the confi¬ 
dence of a majority in the Commons. The Ministers are the 
King’s Ministers and advisers, but, in practice, their responsi¬ 
bility is to the Commons, /. e. to the representatives of the 
people. It is not constitutional for the Crown to turn out 
at its will a Ministry. Even in foreign affairs, though the 
Crown accredits British ambassadors for foreign countries, 
and receives foreign ambassadors at the British Court, it is 
the Ministry that is really responsible for appointments. 
During the reigns of Queen Victoria and Edward VII, no 
doubt, the Crown’s influence in foreign policy was great and 
these sovereigns did intervene in important matters and on 


occasions exercised powerful influence in establishing relations 
with foreign states, but this was due more to the personal 
abilities of these sovereigns than to their legal powers, 
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It is sometimes difficult for students of English constitu¬ 
tional history to understand clearly the distinction between 
Grown and Kini^ * Crown * and ‘ King The * C rown ’ is_an 
distin^juishod. instit utio n which ne ver die s, the * Kin g * is 
the individual who holds tlig_ in stitu tion. There may be a 
demise of the King but not of the Crown. The Crown is 
the symbol of imperial unity; it is the golden link that 
connects the various parts of the British Empire; the alle¬ 
giance of the people is to the Crown. The King occupies a 
very dignified position in social life as an individual. The 
King may personally be ignorant of many acts that are done 
in the name of the Crown. The Cr o wn is the supre me 
executive authority, and its powers a re exercised by the 
• King as advised by his Ministers . The prestige of the 
Crown is surrounded by “ the elements of mystic magnifi¬ 
cence which reside in its long history and hereditary situation 
.... its position does mike it a force—a force which can 
be overcome by a man of strong character, but to which 
a man of some generosity and perhaps some weakness .... 
may su cumh The exact position and influence of the 
Crown may be summarised thus: the Crown has the right to 
be kept informed of the political situation, at home as well 
€is abroad; as its signature is necessary for all statutes and 
many official documents, it can raise objections, offer sugges¬ 
tions to persuade or dissuade, and sometimes to make conces¬ 
sions, but not to finally obstruct the course of administration. 
Formerly, the Ministers used to advise the King, but at present 
the position, in practice, seems to have been reversed, for it is 
the King who now advises the Ministers, and a powerful King 
can sometimes do it effectively. 

THE CABINET 

The real executive in England is the Cabinet which is 
responsible for the administration of the United Kingdoni 
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and the British possessions ^excluding the self-governing 
dominions) beyond the seas. The King’s government must 
be carried on, and so when one Cabinet falls another is formed 
in its place. A, V, Dicey thus speaks of the Cabinet: 
“ While every act of state is done in the name of the Crown, 
the real executive Government of England is the Cabinet 
.... No one really supposes that there is not a sphere, 
though a vaguely defined sphere, in which the personal will 
of the Queen has under the Constitution very considerable 
influence”. W. E.Gladstone spoke of the position of the 
Cabinet v’s-a^vin the other institutions in these words : 

“ The Cabinet is the threefold Irnge that connects together for 
action the British Constitution of King or Queen, Lords and Commons 
. . . Like a stout buffer-spring, it receives all shocks, and within it 
their opposing elements neutralize one another. It is perhaps the 
most curious formation in the political world of modern times, not for 
its dignity, but for its subtlety, its elasticity, its many-sided diversity 
of power . ... It lives and acts simply by understanding, without a 
single line of written law or constitution to determine its relations to 
the Monarch, or to Parliament, or to the nation; or the relations of its 
members to one another, or to their head 

The Cabinet is, therefore, one of the most curious out¬ 
growths of English political customs, conventions and usages. 
It is at present one of the three great councils of the Crown, 
Three Councils the Other two being the House of Lords and 
of thi Crown. Privy Council. We have already des¬ 

cribed the growth, composition, and functions of the House 
of Lords. To understand the exact functions of the present- 
day Cabinet, it is necessary to distinguish it from the Privy 
Council. 

Formerly, particularly during the Norman rule, the Curia 
was a permanent body of the King s advisers and adminis¬ 
trators, which performed judicial, financial, executive and 
consultative functions. As time passed on and the work of 
th? Curia increased in volume, the judicial functions came to 



THE executive: king and cabinet 


187 


Early history of be transacted by two Courts (King’s Bench 
and Common Pleas), while the financial 
business was entrusted to the Exchequer. The remaining 
functions of advising and acting with the King, in matters of 
general administration, were performed by the Continual 
ConuciL This body became particularly prominent during 
the reign of Henry VII when its members were chosen, or 
rcchosen every year, paid salary for the work done, and 
were bound to attend its meetings. Its functions covered 
the whole of the executive action and, therefore, it became 
(h^ria becomos thc executive organ of the government. It 
Piiv.v Council. during the reign of Edward VI that 

it came to be called thc l^rinij Later on. under thc 

Tudors it was often divided into committees for the transac 
tion of business. Its membership varied with each reign, 
thus it was 11 in the year 1509, 25 in 1547, 46 in thc time 
of Mary, but only 13 under Elizabeth. The represen' 
tatives of the people (the House of Commons) controlled it 
by voting impeachment of its individual members. In 1833, 
thc Judicial Committee of the Privy Council was created by 
a statute; similarly, at different periods thc Board of Educa¬ 
tion, thc Local Government Board, and other departments 
were separately formed. 

During thc reign of Edward VI, one of thc committees 
of the Privy Council was entrusted with the transaction of 
important business, and was, therefore, called the Committee 
of State. Charles II created a body of trusted counsellors, 
called the ‘ Cabal for consultation and advice. This com- 
Originoftho mittee, later known as the Cabinet. 

Cabinet. determined the policy of administration, 

which was formally approved by thc Privy Council (to 
express the Royal will) and carried out by the various 
departments of administration. The Cabal system became 
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unpopular in the time of William III; therefore the Act of 
Settlement provided that the Privy Council itself should 
decide all questions and the final decisions should be signed 
by all the members present. It also disqualified all persons 
holding salaried posts under the Crown from membership of 
Parliament. These provisions were, however, repealed 
during the reign of Queen Anne. 

With the accession of George I, the first Hanoverian 
King of England, an important change took place in the 
composition and working of the Cabinet. George I appointed 
as his ministers the important leaders of the Whig 
Party. As he did not know English, he did not attend 
the Cabinet meetings; thus the King lost all initiative 
Cabinet undor and control ill the discussion and settlement 
the Hanoverians, of the policy of administration. His place 

was taken up by the Prime Minister. It was during the 
reign of George II that the Cabinet System was definitely 
worked out and established by Sir Robert Walpole. George 
III disliked it and tried to destroy it with the help of the 
Tories. After the disastrous loss of the American colonies, 
personal government disappeared and the Tory Party under 
Pitt became as loyal to the Cabinet and Party System as 
the Whigs. Queen Victoria loyally accepted the system 
after some wavering and this firmly placed the throne on a 

basis of popular control. 

The Cabinet is now the driving force of the administra¬ 
tion. It is continued on the principle that the King’s 
Government must be carried on, so that when one Cabinet 
falls another is formed by the Prime Minister at the invitation 
of the King, The King sends for the leader of the party 
that is most likely to command a majority in Parliament, 
i. c. in the House of Commons, and appoints him Prime 
Minister, inviting him to form the Cabinet. Under normal 



THE executive: king and cabinet 


169 


conditions, the Prime Minister so appointed usually 
consults the most important members of his party regarding 
EorniHtion of the selection of Cabinet members. He then 

the Cabinet. Submits the final list to the King who 

formally approves it, and the Cabinet’s personnel is then 
announced in the Gazette. Under abnormal circumstances a 
Coalition Cabinet is formed, including leading members of 
different political parties. Although the Prime Minister is 
free to choose his colleagues, the King exercises some kind 
Tho influence in the selection of the ministers 

influence. three ways, vt::. (i) suggesting the inclu¬ 

sion of some particular statesman in the Cabinet, (ii) refusal 
to accept a particular statesman recommended by the Prime 
Minister, and (iii) criticism of the selection of a particular 
statesman on the ground of the latter’s incompetency to 
till a particular office. But all such influence is in the 
nature of persuading and not coercing the Prime Minister. 

The composition of the Cabinet is a very important task 
before the Prime Minister. His choice naturally falls on 
those who arc able and influential, although expediency 
plays some part in the selection. Usually experienced 
persons arc appeinted, akhough personal friendships arc 
sometimes rewarded. Since the passing of the Ministers of 
, the Crown Act, 1937, at least three Cabinet 
the Cabinet. ministers and three Parliamentary Under¬ 

secretaries must be drawn from the House of Lords. 


According to this Act the Cabinet Ministers are: Prime 
Minister and First Lord of the Treasury, Chancellor of the 
Exchequer, Secretary of State for Home Affairs, Secretary 
of State for the Dominions, Secretary of State for Foreign 
Affairs, Secretary of State for Colonies, Secretary of State 
for War, Secretary of State for Air, Secretary of 
State for India, Secretary of State for Scotland, 
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First Lord of Admiralty, President of the Board of Trade, 
Minister of Agriculture and Fisheries, President of the 
Board of Education, Minister of Health, Minister of Labour, 
Minister of Transport, Minister of Co-ordination, Lord 
President of the Council, Lord Privy Seal, Postmaster 
General, First Commissioner of Works, and Minister of 
Pensions. They get salaries as fixed by the Act.*'* As the 
House of Commons is the place where the political battle 
between the parties is fought, Ministries are made and 
unmade, and the Government is called upon to defend its 
policy before the representatives of the people, most of the 
important Ministers and Parliamentary Under-Secretaries arc 
drawn from the lower chamber. 


The personnel of a Cabinet is not regarded as fixed, and 
subsequent reshuffling takes place as ‘a Prime Minister has 
power not only to form a Cabinet, but also to reconstruct it at 
any time if circumstances render such a change desirable. ’ These 
Koconstvuction circumstanccs usually are the resignation 
and reshuffling of somc Minister or Ministers due to a crisis 
or otherwise, the desire of a Prime Minister 


of a Cabinet. 


*Accordin" to the Act the Prime Minister and Fh -’t !^ord of the 
Treasury gets 10,000 p. a.; then the second category includes ClianceU 
lor of tho Exchequer, Principal Secretaries of .State, First Lord of tlio 
Admiralty, Pre 8 i<i 0 nt Board of Education, Minister of Health, Minister 
of Labour, Minister of Transport, Minister of Coordination, each 
getting 5.000 p. a; tho third category includes Lord President of the 
Council, Lord Privy Seal, Postmaster General, Firtt Commissioner of 
Works, each JC 3,000 p. a.; the fourth Category includes the Minister of 
Pensions ^ 2,000 p. a.; the Parliamentary Under-Secretarios get 1,500 
p. a. (but the P. S. to the Treasury gets ^ 3,000 p. a., the Financial Secre¬ 
tary £ 2,000 and Secretary to the Department of Pensions), and the 
Assistant Postmaster get ^ 1,200 p. a.; each of the Five Junior Lords of 
Treasury got ^ 1,000 j). a.; while tho Leader of the Opposition, 
although the most troublesome thorn in the flesh of the Cabinet gets 
£ 2,000 p. a. 
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for reconstruction of his Cabinet after a successful general 
election, and the desire of a Prime Minister to strengthen 
the position of his Cabinet. In doing this work, the Prime 
Minister consults not only the leaders of his party but also 
the Ministers and statesmen affected. 

The success of a Cabinet and the nature of the policy of 

government depend upon the personality, character and ability 

of the Prime Minister. Ramsay Muir says that the Cabinet is 

. the “steering wheel of the ship of state”, and 

Mii.ist or; his the Prime Minister is the steersman. Curious- 

position and ly^ office and designation of the Prime 
reeponsibilitios. 

Minister, though so often described in books 
on the English constitution, was not officially recognised until 
1905, and not known to law until 1917. The Salaries Act of 
1937, mentioned the salary attached to the office of ‘Prime 
Minister and First Lord of the Treasury.* A statesman, as 


chosen by the King becomes Prime Minister on accepting the 
King’s commission to form a ministry. He is the leading figure 
in the Cabinet. His main duties are to form, summon, adjourn 
and preside over the Cabinet. He appoints and dismisses the 
Ministers and shapes the general policy of administration in 
consultation with his colleagues. He advises the King to 


dissolve Parliament and order general election to ascertain the 
will of the electorate on important issues. Though the King 
can legally object to the Prime Minister’s request for 
dissolution, he merely uses his influence to persuade 
his Ministers to drop the idea of dissolution. The Prime 
Minister is the sole means of communication between the 
Cabinet and the King. In the distribution of Crown’s 
honours and distinctions he has the decisive voice. On all 
matters of general policy he is expected to speak the final 
official word in Parliament. He is, therefore, the recognised 
leader of the House of Commons unless, due to overwork, foy 
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example in cases of national or international emergency, 
he delegates this work to any other Minister. It is the 
Prime Minister who makes public statement of governmental 
policy and accords interviews to representatives of the press. 
He is largely responsible for the foreign policy of Britain; 
he can exchange public messages with Ministers in other 
countries; even when he docs not hold the portfolio of 
foreign affairs he can actively participate in the shaping of 
foreign policy and the conduct of foreign relations, as was 
done by Neville Chamberlain in negotiating with Herr Hitler 
and signing the Munich Agreement although Lord Halifax 
was the Foreign Secretary. The Prime Minister can hold 
any portfolio he likes in addition to that of the First Lord 
of the Treasury. 

The internal organization of the Cabinet is the result 
of an evolutionary process. At first the King used to 
preside over the meetings of his principal advisers. Since the 
accession of George I, this practice stopped and all power 
T X passed to the Prime Minister who now 

Internal orfjani- ^ 

nation of the presides over the meetings. Cabinet 

Cabinet. meetings are held for deliberating upon 

state affairs. The Prime Minister may call a meeting 
at his will and according to necessity. Any member of the 
Cabinet may also ask the Prime Minister to call a meeting; but 
it is for the Prime Minister to comply with the request or not. 
The time, date, and place of meeting are fixed by the Prime 
Meetings, how Minister, but the agenda is not mentioned 
although the members know what subjects 
are to be discussed. On an average, a meeting of the 
Cabinet lasts for two hours. Meetings are generally held in 
the afternoon. During the post-War period there have been 
more meetings than before the Great War, due to increase in 
business. During the War, meetings were held almost every 
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day. There were more than 300 meetings in 1917, and 187 
during 1918. In normal years the number of meetings is 
about eighty to ninety. 

There is no quorum for Cabinet meetings; the Prime 
Minister, or other Ministers may absent themselves in case 
of indisposition. An absentee member may send his 
Attondance at opinion on any matter in a letter to the 
meotinfjs. Prime Minister. When the Prime Minis¬ 

ter is absent, the function of presiding over the meeting 
devolves upon a Minister who is an old statesman or is 
otherwise very influential in the Cabinet. There is no fixed 
order for seating of the members when the Cabinet meets, 
but important members usually sit next to the Prime Minister. 


What Subjects 
are discussed? 


All important matters are discussed by the 
Cabinet. Each Minister brings up matters 


relating to his department, because the Cabinet as a whole 


is responsible for the shaping of policy. “The questions 
discussed in the Cabinet arc usually concerned with the 


political events of the day. The members of the Cabinet 


ignore trivialities, and concentrate their energies and proved 
wisdom upon the solution of the problems of first-rate 
importance with which they are confronted. The 
Budget and the King’s Speech are among the most 
important matters discussed; foreign policy comes next. 
The decisions of the Cabinet are not generally em¬ 


bodied in a formal document. Notes of decisions are 


kept in order to advise the Sovereign, to inform the suc- 
No regular ceeding Cabinet, and to avoid possible 

minutes are kept, mistakes and conf usion. Members are 


debarred from taking notes during the proceedings, only the 
Prime Minister takes notes for communicating his own 
views and those of his colleagues to the Sovereign. The 
a Yu, The English Cabinet System, p, 241. 
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decisions arc generally arrived at by a majority view. The 
opinion of the Prime Minister weighs much as he is the 
person responsible for the general direction of policy. The 
proceedings of tlic Cabinet arc kept secret. 

There is a Secretariat attached to the Cabinet. The 
functions of the Cabinet Secretariat were thus summarised 
in the report of the War Cabinet in 1917: (i) To record the 
proceedings of the War Cabinet; (ii) To transmit the dcci- 
FunctioMs uT the sions of tlic War Cabinet to those depart- 
Cabinet Secre^ meats which are concerned in giving effect 
to them or are otherwise interested; (iii) 
To picparc the agenda papers; to arrange for the atten¬ 
dance of Ministers and other persons concerned; and to 
procure and circulate the documents required for discussion; 
(iv) To attend to the correspondence connected with the 
work of the War Cabinet; (v) To prepare the report referred 
to in the previous section,"*' 

Some of the important matters before the Cabinet, 
which relate to technicalities, are referred to committees 
into which the Cabinet is divided for purposes of more 
Committoes of spccdy and more efficient working. The 
the(ai)iM€t. most important committee of the Cabinet 

is the Committee of Imperial Defence which consists of, 
besides the First Lord of the Admiralty and the Secretaries 
of State for War and Air, such non-Cabinet members as arc 
chosen by the Prime Minister on account of their expert 
knowledge of military affairs. Then there is the Committee 
of Home Affairs which deals with important questions of 
home administration. There are ad hoc Committees to 
examine and study particular problems and prepare and 
consider Bills for introduction into Parliament. 


♦Ibid, j), 259, 
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The work of administration of such a vast Empire needs 
great secrecy of important decisions and quick formulation 

Inner Cabinet. policies. This is impossible to achieve 

in an unwieldy Cabinet of 23 Ministers. 
Usually, there is an Inner Cabinet consisting of very impor¬ 
tant and influential Ministers whom the Prime Minister 
usually consults before going before the whole Cabinet. 
This ensures greater support to the Policy of the Prime 
Minister when it is formally discussed by the Cabinet. The 
War Cabinet necessity of a smaller or Inner Cabinet was 

very much felt during the course of the 
Great War (1914-18) to ensure speedier decisions on War 
matters, more vigorous prosecution of the War, and greater 
secrecy of Cabinet deliberations. Mr. Lloyd George 
formed the War Cabinet in December 1916, after the 
resignation of Mr. Asquith (then Prime Minister) due to 
differences of opinion with the former. This War Cabinet 
was composed of Mr. Lloyd George (Prime Minister), Lord 
Curzon (President of the Council), Lord Milner and 
Mr. Arther Henderson (ministers witliout portfolio), and 
Mr, Bonar Law (Chancellor of the Excliequer and Leader 
of the House of Commons). Later, General Smuts was 
included in the War Cabinet, thus indicating the solidarity 
of the Empire in the prosecution of the War, Executive 
power and responsibility was thus concentrated in the small 
body of six men, in place of the unwieldy Cabinet of 23 
administrative officers who were also active leaders in 
Parliament. Again, when in September, 1939, England 
War Cabinet, declared war on Germany, Mr. Chamber- 
September 1939. formed his War Cabinet consisting of 

nine members, viz. Mr. Chamberlain, Lord Halifax, Mr. 
Hore-Belisha (later replaced by Mr. Stanley), Mr. Winston 
Churchill Sir Charles Kingsley Wood, Lord Chatfield, Sir John 
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Simon, Sir Samuel Hoare, and Lord Sankey. Mr. Anthony 
Eden, though not included in the War Cabinet, was given 
special access to it. This Cabinet was criticised as unwieldy 
for vigorous prosecution of the War, particularly by the 
leaders of the Opposition. 

The Cabinet, /. c, the body of 23 Ministers in normal 
times, must be distinguished from the Ministry which is a 
much larger body consisting of the Cabinet Ministers and a 
large number of other office-holders and Parliamentary 
Secretaries. Formerly, before the War of 1914-18, the Minis¬ 
try was usually composed of 60 to 70 persons in all. But 
Cabinet and during tlic post-War period new offices 

Ministry distin- were Created and new departments opened 
guished. . , , . . , - 

to cope With the increasing volume of gov¬ 
ernmental work. The new Ministries included Ministers of 
labour and pension, a food controller and a shipping controller. 
A separate Air Board was created, followed later by additional 
ministries of national service, reconstruction, transport and 
coordination. So that at the present time the total strength 
of the Ministry, though not fixed by any Act or Statute 
but depending largely upon t^ie arrangements made by each 
Prime Minister, reaches even a hundred. The resignation 
of a Cabinet involves automatically the resignation of the 
whole body of Parliamentary Secretaries and other junior 
officials who come into office with the Cabinet. 

This revolution in the composition of Inner Cabinet, /. (?. 
War Cabinet, and Ministry and their relations with the 
House of Commons has been summed up in these words by 
Sir Sidney Low: 

“For the ministerial and administrative cabinet collec¬ 
tively responsible to parliament, officered and recruited 
entirely from the parliamentary circle, intimately related to 
the House of Commons, framed on rigid party lines, and 
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conferring with absolute secrecy, we have a cabinet which 
is not a ministry and a ministry which is not a cabinet; a 
cabinet which directs but does not administer ; a ministry 
which has exchanged collective responsibility for individual 
responsibility; a cabinet which has very loose connection 
with the House of Commons, and for some purpose is 
virtually independent of it; which stands outside our party 
divisions; which admits to its confidential deliberations 
representatives of all the great states of the Empire as well 
as those of the United Kingdom; and which still holds 
private, but no longer in the strictest sense, secret meetings. 

“Like most revolutions it is really the result of a long 
process of evolution . . . The inner cabinet had long existed 
in a more or less unacknowledged form. Mr. Asquith 
regularized the inner cabinet and gave it definite status as 
the war cabinet, and he made a step towards abolishing the 
secret conclave by providing this committee with a secretary.” 

The exact position and powers of the British Cabinet in 
the governmental system of the United Kingdom evokes the 
surprise as well as the admiration of foreign observers. 
Kxact position of Although in theory the Cabinet is the 
the Cabinet. Servant of Parliament, /. c. really the House 

of Commons, inasmuch as it carries out the policy of the 
House and remains in office so long as the House gives it 
confidence, in actual practice, the Cabinet is the master of 
the House and controls it in many ways. The Cabinet 
is drawn from the majority party in the House, whose 
recognised leader is the Prime Minister. According to 
party discipline the rank and file of the party supports the 
policy of the Cabinet in the House. It is the Cabinet that 
instructs the party whips to order the members of the party 
to vote in a particular way on a certain measure. Moreover, 
the majority party is anxious to retain its own Cabinet in 
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office as long as possible, hence individual members of the 
party feel compelled to obey implicitly the instructions of 
the party whips. Individual freedom of the members of the 
party is thus destroyed, particularly in regard to criticism of 
Dictatorship of the policy of their Cabinet. Moreover the 
the Cabinet. Cabinet decides what particular days are to 
be allotted to non-official business. Most of the time of the 
House is really devoted to a discussion of measures, general 
and financial, introduced by the Cabinet. Private members 
may criticise these measures and the Opposition may, if it 
chooses, bring forward a vote of no-confidence in the Cabinet. 
But the Cabinet, relying on the blind support of the rank 
and file of its party, may well afford to disregard the wishes 
of the Opposition and scoff at its criticism. A private 
member anxious to have his measure passed by the House 
must humour the Cabinet and win its support, otherwise he 
has not the least chance of successfully piloting his measure 
through the House. In this way, the Cabinet controls the 
House and this is often described as the dictatorship of the 
Cabinet. No doubt, under the present system, the House 
works generally to register the will of the Cabinet, though 
on occasions the Cabinet has to face vigorous criticism of its 
measures and poUcy. 
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CHAPTER VIII 

THE WHITEHALL AND CIVIL SERVICE 

Of all the existing political traditions in England, tlie least known 
to the public, and yet one of those most deserving attention, is that 
which governs the relation between the export and the layman. 
{Prcsiifcnf Louu'n) 

The outlook, power and quickness in comprehension, the gift of 
dealing with people, the readiness to take tho initiative and to assume 
responsibility, are all in the main highly developed when the business 
to be transacted is seen by the Civil Servant against a background of 
other knowledge of the typo through which the mind has become 
developed. {Lord TfaJdawe) 

THE WHITEHALL 

W^hile No. 10, Downing Street, the official residence of 
the British Prime Minister (the place where Cabinet meetings 
are generally held), shapes the policy of government, and 
while it is in the Parliamentary Houses that the policy is 
approved, it is in Whitehall that the general administra¬ 
tion, in accordance with the policy of the Government of 
What is tlie the day, is conducted by an army of depart- 

WJiitohaii y mental chiefs and civil servants, experts in 

the art of government. The offices in the Whitehall are 
ever buzzing with activity unmindful of the political battles 
raging in the House of Commons or the serious and secret 
discussions taking place among the Cabinet Ministers. 
Cabinets may come and go, the departmental heads in the 
Whitehall may change, but the permanent administrative 
experts carry on their duties of administration unconcernedly. 
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While the Cabinet lays down the policy, all details 
connected with the working out thereof and all routine 
business are left to the various departments of State. At the 
head of each of these departments is placed a member of 
the Government who is responsible for everything done 
or left undone by that department In most of these 
Departmental departments there is an Under-Secretary, 
hpadfl of adminis- who is also a member of the Government. 

It is a frequent practice for one of these 
two ministers to be chosen from the Lords and the other 
from the Commons, in order that there ma}’' be some person 
in each House competent to answer queries with regard 
to the work of the department. Both representatives, how¬ 
ever, of the Home Orfice and the Board of Trade are now 
in the House of Commons. 

Besides these parliamentary heads of departments there 
arc a number of permanent officials and a clerical staff. It 
is probable that when anyone is first appointed to the 
headship of one of these government offices he has no 
practical experience of running a government department. His 
time is also occupied by his other parliamentary duties. It is, 
therefore, necessary that there should be permanent trained 
officials, on whom the parliamentary head may rely, and 
who preserve the continuity of the administrative work of 
the various offices. Indeed, to a large extent they direct the 
executive machinery of the country, but, while they are res¬ 
ponsible to their parliamentary head, the latter is the person 
who is responsible to Parliament, and thus to the nation, 
for the proper and efficient administration of its affairs. 

The existing departments are the result of a long deve¬ 
lopment since the days when the officials whom we now call 
civil servants were, in fact, servants of the King s household 
the King s clerks for collecting money, and secretaries who 
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conveyed the King’s orders to his subjects. But nowadays 
the civil service is not paid out of the King’s income, as 
their salaries are directly voted from the public funds by the 
representatives of the people in Parliament. Only since 1848, 
however, have the estimates for the various departments been 
presented to Parliament in detail. The present basis of adminis¬ 
tration, therefore, is comparatively new. but the functions 
performed by the departments are in many cases very old. 

The functions of the various departments arc now gene¬ 
rally laid down by Parliament. Members of Parliament and 
the general public seem to forget that when some new 
governmental activity is created, somebody must be appoint¬ 
ed to put it into practice. Policy is expressed in the Acts of 
Parliament, but an Act is not self-executing. It makes 
work for somebody, and often for a large number of persons. 
For example, the National Insurance Act of 1911 necessitated 
a large addition to the civil service and so did the Educa¬ 
tion Act of 1918, but the Workmen’s Compensation Act 
hardly meant any increase of work of the national civil 
service because its administration largely devolved upon 
local authorities. Parliament, when it passes an Act, usually 
designates the department by which it is to be administered. 
If practicable, it names one of the existing departments, but 
when necessary a new one is also created. Several new depart¬ 
ments have been brought into existence within the past 
dozen years or so. 

The following, at present, are the Departments of State, 
which control the work noted against each : 

Home Office —Control of Police—Immigration—Prisons— 
Public Order-Working conditions in Factories, etc. 
Forelqn Office —Relations with Foreign Powers. 

^Dominion Office — Relations with Dominions—^Business of the 
Imperial Conference. 
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Colonial Office —Administration of the Colonial Empire. 

irar Office —Administration of the Army. 

Air Ministry —^Administration of Royal Air Force and 
Control of Civil Aviation. 

India Office —Administration of India. 

Barhia Office —Administration of Burma. 

Admiralty —Administration of the Navy. 

Ministry for the Co-ordination of Be fence —Co-ordination of 
Defence Departments. 

Board of Trade —Commercial and Industrial Policy—Ad¬ 
ministration of Statutes relating to merchant 
shipping, key industries, patents, etc.—Overseas 
Trade—Mines—Collection of Statistics. 

Ministry of Supply —Administration of supply for War 
Department. 

Lord Brivy Seal —(Minister without Portfolio)—At the 
moment the Lord Privy Seal is in charge of Air 
Raid Precaution measures. 

Privy Council —Formal duties in connection with making 
Orders in Council—Scientific research. (The 
Lord President is a member of the Cabinet and 
acts as a Minister without Portfolio). 

Ministry of Health —Administration of all Local Government 
and Health services—Housing and To wn Planning. 

Ministry of Transport —Administration of Transport. Com¬ 
munications and Roads. 

Board of Education —Administration of all Education services. 

Ministry of Administration of Employment and 

Unemployment—Labour disputes. 

Ministry of Pensions —Administration of Pensions. 

Ministry of Agricidtnre and Fisheries —Administration of 
Agriculture and Fisheries—Control of Marketing 
Schemes. 
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Chancellor of the Duchy of Lancasici —(Minister without 
Portfolio)—At the moment the Chancellor is in 
charge of the Refugee problem. 

Treasury —Administration of Finance and Expenditure. 
Scotland —Administration of all Departments for Scotland. 
O/flce of Works —Control of public buildings, ancient monu¬ 
ments, royal parks, etc. 

There has recently been a feeling that the multiplicity 
of departments has led to inefficiency in administration due 
to lack of greater coordination and homogeneity. A re¬ 
arrangement of the departments so as to reduce their 
number is sometimes suggested as a step towards improve¬ 
ment. Sir Stafford Cripps, * fot example, suggests that the 
reduction in the number of departments and re-grouping of 
their duties may be made thus: Defence (in charge of War 
Office, Admiralty, Air Ministry and Ministry for the Co¬ 
ordination of National Defence, Lord Privy Seal, Ministry 
of Supply, and Ministiy of Information); Treasury; Foreign 
0//Vc(Kto include Foreign Office, India and Burma); 
(including Dominion Office and Colonial Office); iJomc (in 
charge of Home Office, Factory legislation, Peace and War); 
Trade (including Board of Trade, Shipping, Overseas Trade, 
and Mines); (to include Ministry of Health, and 

Local Government); Transport; Lahour; Agriculture and 
Fisheries; Scotland; Board of Fducatdon (including Office of 
Works, Ministry of Pensions, Duchy of Lancaster, and 
Privy Council together with Scientific Research, etc.) 

Besides the Treasury (which stands apart and in a 
sense controls the activities of the others) the existing depart¬ 
ments can be grouped into four types. First, there are those 
which embody the oldest functions of government; namely, 
defence and the maintenance of law and order. In this 


♦ Democracy Up-To-Date, pp. 83-84. 



THE WHITEHALL AND CIVIL SBHVICE 


205 


class come the War Office, the Admiralty, the Air Ministry 
and the Home Office. Second, there are departments which 
How present have to deal with external relations (exter- 
(lepartments may to England)—the Foreign Office, the 

bo ciassilied. Office of the Secretary for Scotland, the 

India Office, and the Colonial Office. Third come the 
economic departments such as the Board of Trade and the 
Ministries of Labour, of Agriculture, and of Transport. To 
these might be added the office of the Postmaster-General, 
although this service is connected with the Treasury. 
Finally, there are departments wdiich deal with matters of 
social amelioration—the Ministry of Health and the Board 
of Education. 

These departments are variously organised. Some arc 
headed by Secretaries (Home. Foreign, War, Air, Scotland, 
India, Dominions, Colonics): some arc nominally organized 
under Boards (Treasury, Admiralty, Education, Trade,) but 
are virtually controlled by single individuals; and some, again, 
have single lieads known as Ministers (Labour, Agriculture, 
Health, Pensions, Transport). Each department, however 
organized, is an administrative unit by itself, but there are 
interdepartmental committees for the consideration of matters 
(the health of school children, for instance) which concern 
more than one department. These agencies of liaison have been 
increasing in recent years so that the whole administrative 
machine has become a stupendously complicated one. 

It would take an entire volume to explain the organiza¬ 
tion and describe the functions of all the departments. 
There are now tvTenty six of them, and indeed more than 
that number if the term “department” be considered in a 
broad sense. It must suffice, therefore, to indicate the 
structure and principal functions of a few departments 
only. 
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The pivot of the English system of national finance is 
the Exchequer. It is one of the oldest of existing govern¬ 
mental institutions, having originated in Norman times. At 
the outset, it was merely the King’s agency for collecting 
1. The Excho- his own income: then it became the 
mechanism by which the national taxes 
were gathered, but it still remained under the King’s imme¬ 
diate control. Finlaly, since 1689, it has become responsible 
to Parliament, and in particular to the House of Commons. 
The basis of this parliamentary control is to be found in the 
fact that no money can be brought into the Exchequer, or 
paid out of it save by the authority of Parliament. Whether 
realised by taxation or by borrowing, it must be paid in the 
first instance to the credit of the Exchequer where it goes 
into the Consolidated Fund, and the Exchequer will not 
issue it out of this fund except on the authority of Parlia¬ 
ment. Sometimes Parliament gives this authority in a 
continuing form—that is, it provides that some salary or 
other expenditure shall be a permanent charge on the Con¬ 
solidated Fund; but for the most part the expenditures are 
authorised annually by means of definite appropriations. 


The head of this institution is the Chancellor of the 
Exchequer, a member of the Cabinet and a very important 
one. With the possible exception of the Secretary of State 
for Foreign Affairs he holds the most important portfolio in 
the ministry. It is not necessary that the headship of the 
Exchequer shall be held by a financial genius, for there are 
financial experts among the Chancellor’s immediate subordi¬ 
nates, and from these he can obtain advice on any technical 
matter. Nevertheless, a capacity for dealing with figures, a 
good memory, and a relish for details are qualities which 


Chancellor of the 
the Exchequer. 


make any statesman’s tenure of the office 
more palatable. Gladstone, although an 
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idealist and a scholar, was very much at home in the realm 
of finances. He would probably have made a huge success 
as a banker or broker. But the most important among the 
qualities which a Chancellor of the Exchequer must have is 
the ability to think quickly and to express himself clearly 
on the floor of the House. He will have questions of all 
sorts hurled at him from the benches on both sides, from 
above the gangway and from below it. Many of these will 
not be framed to embarrass him but merely to elicit explana¬ 
tions of matters which are obscure to the average member. 
He must be able to give, in a few words, an explanation that 
explains. It is surprising how few men can do this. Many 
parliamentarians, when asked to clear up some difficulty in 
the minds of their hearers, only make it a little more confus¬ 
ed than it was. 

The Chancellor of the Exchequer is not merely the 
traditional head of this ancient institution; he is also the 
actual (although not the titular) head of the Treasury. Here 
we encounter a complication of nomenclature which is very 
confusing to the student of English government. At Wash¬ 
ington there is a Treasury Department (often more briefly 
known as the Treasury) whose head is known as the Secre¬ 
tary of the Treasury, a member of the President’s cabinet. 
He is the finance minister of the United States. But in 
England the organization is by no means so simple. There 
the Treasury is nominally under a board which is presided 
over by a First Lord of the Treasury. This post of First 
Lord is usually (but not always) held by the Prime Minister, 
but in any case the First Lord of the Treasury does not serve 
as the real head. Nor yet do the junior Lords of the 
Treasury serve ^as members of the treasury board. The 
board, as a board, is a sham. It exists in name only. All 
its functions, including those of its titular head, are exercised 
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by the Chancellor of the Exchequer. He is the real finance 
minister. It is lie who is responsible for making the receipts 
cover the expan litures ani for initiating whatever legislation 
may ba n^cassary to bring this about. It is he who defends, 
on the floor of the House, the Hnancial policy of the Govern¬ 
ment. His financial proposals are the proposals not only of 
the Treasury but of the Ministry as a whole. Being a mem¬ 
ber of the Cabinet he first lays his proposals before that body, 
and his colleagues may persuade him to modify them, 
particularly as respects the larger issues; but in the main the 
Cabinet defers to the advice of the Chancellor. Inevitably 
it must do so for the Chancellor has his recommendations 
worked out carefully; he has had data collected for him by 
his subordinates; he has expert advice on all technical 
matters; he has a great advantage over his colleagues who 
have little but thair own off-hand judgment to rely upon. 

The Home Office is a relatively small department with 
a miscellaneous group of functions. It is headed by a Home 
Secretary who is invariably a member of the Cabinet. Under 
him is a Parliamentary Under-Secretary, a Permanent Under- 
2. The tiolue Secretary, a prison commissioner, a metro- 
poUtan police commissioner, a chief inspec¬ 
tor of factories, several inspectors of constabulary, and about 
four hundred other officials of varying ranks and grades. 
Only the Home Secretary himself and the Parliamentary 
Undcr-Secrctary arc political officers; the rest are permanent 
officials who do not go out of office when a change of 
Ministry takes place. 

In a general way the Home Office is concerned with the 
maintenance of law and order, with police, police courts, 
prisons, pardons, the naturalization of aliens, the extradition 
of criminals, the supervision of liquor licensing, and the 
surveillance of potential trouble-makers, Its functions are 
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mainly those of a department of justice or interior. Not 
wholly so, however, for the Home Office has charge of 
factory inspection and the enforcement of factory laws. It 
is rather strange that this purely industrial function should 
be given to a non-industrial department, but the explanation 
is historical. Over a century ago (1833) when the first 
Factory Acts were passed, the inspectors were attached to the 
Home Office because there was no other convenient place 
where to put them and because factory inspection in those days 
was looked upon as a police measure designed primarily for the 
prevention of crime and immorality. Today the work has a 
far more broadly constructive purpose and has little relation 
to “law and order” in any literal sense, but its supervision 
remains where it was originally placed. Unlike the corres¬ 
ponding department in continental European countries 
(known as the Ministry of the Interior), the Home Office in 
England has no supervision over local government save in the 
matter of policing. 

The Foreign Office is headed by a Secretary of State for 
Foreign Affairs, who is always of Cabinet rank. The Prime 
Minister has occasionally taken this portfolio for himself. The 
Secretary is assisted by a Parliamentary Under-Secretary, a 
permanent under-secretary, two assistant under-secretaries, a 
3. The Foreign financial officer and several counsellors, besides 
a subordinate staff of considerable dimensions. 
The functions of the Foreign Office are world-wide and its 
work is mainly subdivided by groups of countries rather than 
on a basis of differentiation in the subject matter to be dealt 
with. Each section of the Foreign Office deals, therefore, 
with correspondence and general policy arising out of British 
relations with a certain portion of the world-map,—with 
Africa, the Far East, and so on. During war time this office 
becomes the most important department pf administration 
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The Foreign Office collects and reviews information about 
all foreign countries; it gives instructions to British ambassa¬ 
dors, ministers, and other diplomatic officials abroad; it deals 
with foreign diplomats in England; it negotiates treaties, 
arranges for British representation in international confe¬ 
rences. Formerly, it had supervision of the consular service 
but the main functions of this service, namely, the develop¬ 
ment of foreign trade and the negotiation of commercial 
agreements, are now supervised by the Overseas Trade depart¬ 
ment of the Board of Trade. The Foreign Office, unlike the 
Home Office, functions for the whole British Commonwealth 
of Nations and not for England alone. 

The Ministry of Labour is a new department, established 
in 1917. Since its inception the Minister of Labour has 
been a member of the Cabinet. The functions of this 
Ministry arc not altogether new; most of them were taken 
over from the Board of Trade. In a general way, the 
4 The Ministry Ministry of Labour deals with the personnel 
of Labour. issues arising out of industry, supply and 

organization. More particularly it has to do with concilia¬ 
tion and arbitration in industrial disputes, with employment 
exchanges and unemployment insurance, with trade boards, 
and with the compilation of labour statistics In a word, 
this department concerns itself with problems of industrial 
personnel rather than with questions of industrial produc¬ 
tion, marketing, and financing. It supervises the working 
of the Industrial Courts Acts of 1919 which provide 
machinery of investigation and arbitration in the case 
of labour disputes. It has functions with reference to the 
trade boards or minimum wages commissions as they arc called 
in the United States. These boards, appointed under the 
aegis of the Ministry, are composed of members representing 
the employers, the workers, and the public, When a trade 
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board, thus constituted, fixes a minimum rate of wages in 
an industry, the Minister of Labour issues an order making 
it obligatory upon employers to pay at least this rate. 
Employment exchanges were first established under govern¬ 
mental auspices in 1909. After the War they were greatly 
increased in number; they now dot the whole country. Their 
business is to find jobs for workers and workers for jobs. 
They are maintained out of public funds. In 1920, more¬ 
over, the Unemployment Insurance Act greatly widened the 
scope of the Government’s insurance against unemployment 
and threw a large additional burden on the Ministry of 
Labour. 

The argument for unemployment insurance has been 
summarised as follows: 

Unemployment is now recognized to be a normal pheno¬ 
menon of the industrial system, due to fluctuations of trade 
or season, or to maladministration of work. The un¬ 
employed, therefore, are not merely persons who suffer 
distress while they earn no wages, but are a reserve of the 
industrial army, waiting in slack periods to be called up in 
times of pressure. But the reserve of an army must be 
maintained in efficiency while not actually in the trenches, 
and therefore unemployment insurance funds are for the 
maintenance of an industrial reserve. This reserve, how¬ 
ever, is useful not to any one industry taken separately but 
to the whole community; and the Government in the un¬ 
employment insurance system is therefore performing an 
industrial function for the sake of the whole community. 
No doubt the function might be better organized and 
improved, but even as it is, the system is an advance on the 
chaotic creation of distress by unemployment, varied as it 
was until the twentieth century by sporadic and not 
altogether kindly exhibitions of deterrent charity. 
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Viewed as a whole, then, the Ministry of Labour is an 
office for the furtherance of employment and of good 
relations between employers and workers—not for the control 
of these relations. To some extent it does restrict and 
control these relations, as in the case of trade board orders, 
but the tendency has been to promote and supplement the 
activities of labour unions, joint industrial councils, and 
other voluntary bodies rather than to substitute for them 
the authority of the sovereign State. 

The Ministry of Health, established in 1919, bears a 
somewhat misleading name. Its functions are partly, but 
not primarily, concerned with the public health. It took 
over, at its creation, the principal duties of the old Local 
5 . The Ministry Government Board and combined these 
ol Health. the work of the national insurance 

commissioners The Ministry of Health also acquired duties 
from other departments. For example, from the Board of 
Education the medical inspection of children; and from the 
Home Office certain powers in relation to the insane and 
feeble-minded. On the other hand, some of the functions of 
the Local Government Board did not come to the Ministry 
of Health but went elsewhere, r. g. some functions in relation 
to municipal tramways went to the Ministry of Transport. 

In general, this Ministry now deals with the administra¬ 
tion of the poor law relief, with the audit of local govern¬ 
ment account, with quarantines, the prevention of epidemics 
and the protection of the public health in a broad sense, as 
well as with a multitude of the matters that concern the 
government of urban and rural communities. The new 
Ministry of Health was formed in order to fix responsibility 
Powers of Health and to co-ordinate administration. To it 
Ministry. transferred by the Ministry of Health 

Act 1919, subject to certain provisos, these powers: all the 
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powers and duties of the Local Government Board; all the 
powers and duties of the Insurance Commissioners and the 
Health Insurance Commissioners; all the powers of the 
Board of Education relating to maternity and infant welfare, 
and to the medical inspection and treatment of children and 
young persons; all the powers of the Privy Council and of the 
Lord President under the Midwives Acts, 1902, and 1918; 
such powers of the supervision of the administration of part 
I of the Children Act. 1908, as had hitherto been exercised 
by the Secretary of State. There may also be transferred to 
the Minister certain specified powers—particularly the care 
of sick soldiers (now under the control of the Ministry of 
Pensions) and the control of lunacy (formerly handled by 
the Home Office) and any other powers or duties in England 
and Wales of any government department which relate to 
matters affecting, or incidental to the health of the people. 

An important feature of the Ministry is the establish¬ 
ment of consultative councils, at present four in number, 
dealing with the medical and allied services, the working of 
approved societies, local health administration, and general 
health questions. The Ministry administers the old age 
pension provision. A department has been formed to deal 
with the welfare of the blind. Housing ‘is an important 
branch of work. The Ministry also possesses powers for the 
initiation and direction of research. The Minister is assisted 

Consultative by One Parliamentary Secretary and a large 
OouDoils. q£ jQg^jical Officers. 

Several new departments were created since the outbreak 
of the war in 1914, some of which were of an ephemeral 
nature, intended to meet merely temporary emergencies, and 
now disbanded. Examples of these are the Ministries of 
Blockade. National Service, Munitions, Shipping and Food, 
The short-lived Ministry of Reconstruction has now been 
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dissolved and its work is absorbed by the separate depart¬ 
ments concerned. A few of the departments created by the 
exigencies of War still remain, and some of these show every 
likelihood of being permanent; of these the Ministry of 
Transport and the Ministry of Pensions are by far the largest. 
The latter was created in 1916 by an Act of Parliament which 
transferred to it the powers and duties of the Admiralty, 
the Chelsea Commissioners and the War Office in respect 
of the administration of pensions. The department of 
Scientific And Industrial Research is another important post¬ 
war department. The committee of the Privy Council for 
this purpose was appointed by Order-in-Council in 1915 to 
direct, subject to conditions prescribed by the Treasury, the 
application of any grants made by Parliament for the 
organization and development of scientific and industrial 
research. The committee consists of the Lord President of 
the Council, who acts as president of the committee, the 
Colonial Secretary, Chancellor of the Exchequer, Secretary 
for Scotland, Chief Secretary for Ireland, Presidents of the 
Board of Trade and Education, and five others. At the 
same time, an advisory council and a separate department 
was created to whom all proposals for research were referred. 
A number of Research Boards, such as the Fuel Research 
Board, have been created within the department for the 
purpose of special investigation. 

There are also a number of older departments such as the 
Board of Trade (comprising the two main divisions of (1) 
the department of public services administration and (2) the 
Other department of commerce and industry). 

Departments. Ministry of Agriculture and Fisheries, 

the Board of Education, the First Commissioner of 
Works, and the Postmaster-General All these departments 
carry on work which their respective names indicate. A 



THH WHITEHALL AND CIVIL 3BBVICB 


216 


practice also grew up during the last War of appointing a 
prominent statesman to Cabinet rank without burdening him 
with even normal administrative duties. The “War Cabinet" 
of Mr. Lloyd George usually contained at least two of these 
“ministers without portfolio”, but the practice has since 
been discontinued. 

The India Office is the office of the Secretary of State 
for India, one of the Principal Secretaries of State. From this 
office is controlled generally the administration of the vast 
7. The India Empire of India. The Secretary of State 
for India, a member of the Cabinet, is the 
head of the office. There are under him two Under-Secre¬ 
taries, one Parliamentary and the other Permanent. The 
Parliamentary Secretary is a member of Parliament but is not 
generally a member of the Cabinet. There is also a Council of 
Advisers, with a minimum of three and maximum of six Advi¬ 
sers appointed by the Secretary of State for a five year-term, 
for advising him in the discharge of his duties. The Secretary 
of State for India is a constitutional adviser to His Majesty 
the King in all Indian affairs; he exercises general powers of 
superintendence, direction and control over the Governor- 
General and Provincial Governors, and recruits candidates to 
the Indian Civil, Police, Irrigation, and other services as 
laid down in sections 243, 246, 269, 278 and 314 of the 
Government of India Act, 1935. He is responsible to 
Parliament, like every other Cabinet Minister. 

THE CIVIL SERVICE 

The extended arm of the real executive in England, the 
arm that enables the various departments to function suc¬ 
cessfully, is the Civil Service which is now noted for its 
efficiency and ability. The history of this service is full 
of considerable interest and surprise. Before the sixteenth 
century the administration was conducted, in the remote 
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parts of the country by persons who were, for all practical 
The old system purposes, the nominees of the King's 
lacked efficiency, courtiers and barons. The system was 
extremely inefficient and unworkable. “The administrative 
apparatus of England from the middle of the sixteenth to 
the end of the eighteenth century worked so badly as to call 
forth law after law from the central authority, each com¬ 
plaining that the preceding one had not been properly 
executed. The preambles to these laws were compounded 
of complaints, scolding and exhortation. The absence of 
a central officer to watch and control the conduct of local 
authorities led to serious financial loss and physical and 
spiritual miseries. The laws were really executed by the 
local gentry, mostly unpaid and non-professional. There 
was no distinction between purely executive and judicial 
work. 

It was towards the close of the sixteenth century that 
an attempt was made at exercising central control over 
local administration, particularly in regard to the enforce¬ 
ment of Poor Laws for ameliorating the condition of the 
famine-stricken people. In 1631, the Book of Orders pub¬ 
lished the orders and directions for the better administration 
Beginnings of of justice and more perfect information of 
Central Control, Majesty in regard to poor relief, etc. 

The outbreak of the Civil War interrupted the centralisa¬ 
tion. The seventeenth and eighteenth centuries were the 
period of English colonial activities which occupied too 
much time and attention of Parliament. Towards the end 
of the eighteenth century, then, the administrative system 
of England was ‘decentralized, non-professional, non-bureau- 
cratic, liberal, with a dispersed and incoherent arbitrariness. ’ 
The administrative reform came along with constitutional 
fFiner. Tiieory aod Practice of Modern Qoyernmont, p, 1233. 
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reform, particularly because both systems, administrative and 
constitutional, were equally defective and the success of the 
latter depended upon that of the former. There was no 
definite record of the salaried employees, no central check 
over them, and “the American colonies were the happy 
hunting grounds of absentee salary-takers. “ 

The year 1855 marks the beginning of the present 
British Civil Service. It is curious, indeed, that Macaulay’s 
plan of recruitment to Civil Services under the East India 
Company in India, became a pattern also for the reform of 
the British Services. Lord John Russell, the Prime Minister, 
and Sir Charles Wood (Chancellor of the Exchequer) 
instituted an inquiry into the various departments of 
administration, conducted by Sir Charles Trevelyan (a 
brother-in-law of Macaulay) and Sir Stafford Northcote. 


The Reform of 
1855 in English 
Services 


The report appeared in 1853 and its plan 
of reform was greeted by John Stuart Mill 
as ‘ one of the greatest improvements in 


public affairs ever proposed by a Government ’ A separate 


type of examination was recommended for recruitment to 


different divisions of services. They further recommended 


general education as the standard, and not technical educa¬ 
tion, for those appearing at the competitive examinations. 
On May 21, 1855, an Order-in-Council was issued, establish¬ 
ing the Civil Service Commission of three members holding 
office during the pleasure of the Crown to conduct the 
examinations of young men proposed to be appointed to any 
of the junior situations in the Civil Establishments. ’ The 
Commission was empowered to lay down qualifications 
regarding age. health, ability and general knowledge for the 
competitors. The competition was, however, only permissive, 
for persons of mature age could enter the services without 
a certificate from the Commission. 
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Another Order-in-Council, issued June 4, 1870, completed 

the whole system of appointment, by (i) making 

competitive test obligatory for all new entrants to services, (ii) 

providing for exemption for professional officials if the 

Commissioners thought them fit, (iii) providing for direct 

appointment of certain officers by the Crown, (iv) authoris- 

Completio,, of Heads of Departments, with the 

the Syatem in approval of the Civil Service Commission- 
1870 

ers, to dispense with examination for 
certain situations, and (v) giving special authority to the 
Treasury in the sphere of departmental organization. Several 
Commissions were appointed later, (for example, in 1875, 
1884-90, 1910-14 and 1918), to lay down detailed rules and 
suggest improvements in the system of recruitment, etc. 

Thus the present system of Civil Service in England, 
based on open competition, has provided an army of 
efficient permanent administrative officers of different ranks. 
Present Civil present time nearly half a million 

Services in persons are employed as civil servants in 

England. various departments. Of these about 

330,000 are in the industrial departments, including 
Dockyards, Arsenal, and Post Office; 70,000 in the clerical 
establishments; 15,000 as executive officials; 1,300 admi¬ 
nistrative officers; 2.500 inspectors in the various depart¬ 
ments; and 7,000 professional, technical and scientific 
workers. The administrative officers form the brain of the 
Services, and they come mostly from Oxford and Cam¬ 
bridge. 

The Civil Servants are not allowed to align themselves 
with party politics.* Being permanent servants under the 

"^^^The ethos of the Civil service is detachment and neutrality; for 
that reason a long tradition, extended in recent years to the defence 
forces, prohibits a civil servant from a parliamentary candidature; 
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Crown, they have to carry out the policy and orders of 
their Departmental Heads and Ministers. Their promotions 
from one grade to another are generally mechanical. 
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CHAPTER IX 


THE ENGLISH JUDICIARY 

Acts of Parliament are not self-operative; thc>’ have to be ajiplied 
by men. And application involves interpretation by a Court, since it is 
a principle of the British Constitution that only express and unambi¬ 
guous words—pcriiaps not even those—can deprive the citizen of his 
title to liave tlio meaning of legislative intention settled by a Court of 
Law. (7i. ./. 

Wliore Justice is destroyed by Injustice and Truth by Untruth 
under the very nose of the Judges who simply look (»n, all those who 
preside over that Court are a.s if dead, notone of them is alive. Justivf' 
being destroyed shall destroy the drsfroi/rr; .Justice being protected 
shall protect the proicctor. (.S'/ra/aZ Dnt/aiiand.) 

It is for this end that tlio King has been created and elected, that 
he may do justice to all. (Jlractoit) 

The judicial system of Great Britain is founded on un¬ 
written concepts of the Common Law of which the Rule of 
Law is the basic principle, and consists of institutions a^d 
courts that were founded from time to time without a settled 
plan and, therefore, formed an entangled mass that needed 
drastic reforms in the seventies of the nineteenth century. 

THE RULE OF LAW 

No Study of the English judiciary will be intelligible 
without a clear understanding of the deductions that follow 
from the fundamental principles* of the Rule of Law The 
rule secures the supremacy of regular law as against arbitrari¬ 
ness; it establishes the equality of all classes of persons before 
the law; and, finally, bases the constitution on the ordinary 
law of the land. 

« For the three principles as enunciated by Prof. Dicey see ante, 
pp. 126-127. 
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The only exceptions to the Rule of Law are: (i) The 
Crown under the well-known legal maxim ‘the King can do 
no wrong’ which secures personal immunity of the King 
Exceptions to the from criminal prosecutions and from civil 
Kulo of Law. actions arising out of torts. If the King 
does any criminal act, of whatever magnitude, he 
cannot be brought to trial before any court of law. He 
may be declared a lunatic and placed under medical treat¬ 
ment, but there is no method known to English law whereby 
he may be tried before his own courts of law. Similarly, in 
all actions for recovery of any damages or property, the King 
enjoys immunity; the remedy to a private citicen lies in peti¬ 
tioning the King who, as a matter of grace but not as a 
matter of right, awards to the aggrieved party whatever His 
Majesty pleases, (ii) The pMic oH’cers enjoy personal im¬ 
munity from prosecution before a court for any act done in 
their official capacity. The State is responsible for all 
official acts of the public officers and the latter arc, 
therefore, not personally responsible before any court. This 
w^s established in Macbeth v/t. tlahlnmmd. (iii) .fudges are 
also immune from personal responsibility for any official acts. 
Even if they act outside their jurisdiction, but not knowing¬ 
ly, they enjoy immunity. Civ) .rnsikes of the Peace are also 
protected from any proceedings for any official act done by 
them within their jurisdiction to some extent, i. e. if they 
have not’ acted maliciously. 

Thc absence of any declaration of rights of the citizens 
in England is made good, it is asserted, by the Rule of Law. 
From this Rule follow, as its deductions, the fundamental 
rights of citizens, which the English Judiciary upholds in 
giving judgements. These rights are: 
(1) the Right to Pettonal Fttedom, (2) the 
Kule of Law. Right to Freedom of Speech, and (3) the 
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Right of Public Meeting. Personal freedom of an indivi¬ 
dual is secured because no one can be arrested except for a 
definite breach of law, which can be justified in a court of 
law. And no court would punish an individual but for 
some definitely proved breach of law, the accused having 
been afforded every chance to defend himself. If a govern¬ 
ment officer arrests a citizen and puts him in prison without 
trial, any one on behalf of the aggrieved person may apply to 
a court for a writ of Habeas (hrpns, demanding the produc¬ 
tion of the prisoner’s body. A trial will then follow. The 
right of self-defence too is provided for according to the 
Rule of Law, and a citizen can use necessary force in repell¬ 
ing any assault or restraint on him. 

Freedom of speech is the other invaluable right secured 
to Englishmen under the Rule of Law, though in other 
countries like France, Belgium, etc. a similar right is statu¬ 
torily guaranteed. In England any person can say or write 
anything and about everybody, subject to the restriction 
that he will expose himself to the penal law if he says or 
publishes what he is not legally entitled to say or publish; 
for example, no one should publish seditious or blasphemous 
or defamatory matter. England has placed no special res¬ 
triction on the freedom of the press which is subject to the 
ordinary law. 

Similarly, the right of public meeting results from the 
liberty of person and of speech. Citizens can assemble in a 
public meeting and speak out their minds according to the 
ordinary law, unlike in other democracies where constitutional 
law guarantees a similar right. Unless, therefore, there 
is imminent danger of breach of peace, and not a mere 
suspicion, an assembly of persons will be allowed to go on 
and not declared unlawful, as long as the object of the 
assembly is lawful and the motives and attitudes of those 
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who constitute the assembly arc not inconsistent with what 
the ordinary law allows. 

For the trial of all persons, private citizens or government 
servants, the same courts are in existence. All such trials 
arc conducted in accordance with the 
ordinary law. Therefore, private citizens 
can proceed against government servants, 
for any harm or injury caused by the latter 
to the former, in the ordinary courts. As 
against this, in countries like France and Belgium, there are 
different courts, called Administrative Courts, for the trial 
of public servants, and in these courts administrative law, 
and not ordinary law, is applicable. 

Recently, however, the apparent advantages of the 
Rule of Law in England arc slow^ly disappearing for 
„ several reasons. Firstly, Parliament has 

Declining pre- 

stige of Kuie of passed Certain Acts, like the Factory Acts, 
the Education Acts, etc., which give judicial 
or quasi-judicial powers to officials, thus diminishing the 
authority of Law’ Courts. Cases arising under these Acts 
are outside the jurisdiction of ordinary Courts, and are 
decided departmentally by officials authorised for that pur¬ 
pose. Secondly, certain public bodies like trade unions, are 
exhibiting distrust of Law Courts in regard to their own rules 
to which their members are subject. These unions demand 
that their rules of discipline must not be interfered with by 
Courts, even if the rules tend to restrict the liberty of the 
individual members. Thirdly, there are conscientious 
objectors who try to justify some of their actions which are 
in form against law, but are directed towards the betterment 
of society. Fourthly, delegated legislation, Ordcrs-in-Council, 
and Provisional Orders, all of which are not really law, 
cannot be questioned in regard to their legality, before Law 


All persons 
amenable to 
same courts of 
law and same 
code of law. 
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Courts. Thus the prestige of the Rule of Law as it now 
operates in England is slowly declining. 

There arc some other principles, besides the Rule of Law, 
of the English judicial system, which impart to it a pecu¬ 
liarity all its own. The whole judicial system has been so 
other ,nincipl6s Organized as to bring the course of justice 


of English 
Judiciary. 


within easy reach of all. There are diffe¬ 
rent grades of courts, e. g. Civil and 
Criminal. And in each of these there are different degrees 
of courts, beginning at the bottom with the smallest 
courts, then the next higher appellate courts, and finally the 
High Court. Then there is the principle of independence 
and impartiality of the judges, their freedom from executive 
control and interference. This enables justice to be blind, 
?. c. to be imparted without fear or favour. As Dryden has 
said, “Justice is blind, he knows nobody.*’ Such justice can 
be imparted only when the judges are secure in their posts 

Impartiality and removed only when a very 

indepcndeiico of strong casc has been most clearly established 


judges. 


against them. Their salaries cannot be 


reduced during their term of office; they can be removed 
by the King on an address presented by both Houses of 
Parliament. The result has been, as Laski points out, that 
“Ever since the Revolution of .1688 the independence and 
incorruptibility of the British judges has been beyond dispute 
in this country. There have been harsh judges and stupid 
judges; there have been cynics on the Bench and an 
occasional figure, like Mr. Justice Grantham, whose prejudice 
in a case of political flavour was so marked as to be matter 
for serious concern. There have been judges—since there 
is still no retiring age—who have remained on the Court 
long after it was painfully apparent to the interested public 
that their powers were inadequate to their function. It is 
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nevertheless true to say that, with the single exception of 
Lord Macclesfield, the integrity of no English judge has been 
open to suspicion after his appointment to the Bench at least 
since the Act of Settlement. Even the exhibition of pre¬ 
judice of an open kind must be regarded as minimal in 
character; for not half-a-dozen times in that period has 


judicial conduct been the subject of debate in Parliament 
Another feature of the English Judiciary is the Jury 
System which traces its origin to the early part of the 
thirteenth century. Early jurymen were mere recognitors 
Jury aystem in who decided Cases simply on their own 
hngland. knowledge or from tradition, and not upon 

evidence tendered before them as is now the case. Later, 
jurors changed from witnesses into judges of facts. In the 
sixteenth century the jurymen were even fined or imprisoned 
for giving wrong verdict. The immunity of juries was, 
however, established in 1670 by the decision of Chief Justice 
Vaughan in BushelVs case. The jury system now extends to 
some civil and all criminal cases. A jury consists of twelve 
persons whose main duty is that of fact finding and giving 
its verdict for the guidance of the Court. Till 1933, there 
were two juries, the Grand Jury and the Petty Jury, in a 
criminal case; in that year the Grand Jury (which consisted 
of 12 to 23 members) was abolished. At present, therefore, 
there is only one jury (Petty Jury) consisting of twelve per¬ 
sons. Wm. Pulteney, the Earl of Bath, thus sang the praise 
of the jury system: 

Twelve good honest men shall decide in our cause, 

And be judges of fact, though not judges of laws. 


The jury hears the whole case, and then declares whether 
in its opinion (which verdict must be unanimous if it is to 
bind a judge) the accused is guilty or not guilty. 


^ Latki. Parliamentary Government in England, p. 361, 
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OKGANIZ&TIOiJ OF THE JUDICIARY 
In the earliest days of English history—in the Saxon 
days—the administration of justice in the countryside was 
independent of the control of the monarchs, due to the 
latter’s comparative weakness. “The courts of the township, 
hundred, and shire were beyond the direct reach of the 
Crown.” It was only after the Norman conquest had quelled 
Brief history of disorder and made itself secure, that the 
the Judiciari . Norman King “undertook to make his 

power felt in all parts of the realm.” In the beginning the 
King tried to interfere, now and then, with the work of 
several local courts. When Henry I ascended the throne 
he seriously took up the task of centralising and systematiz¬ 
ing the administration of justice. The first step in this 
direction was taken by sending itinerant justices—the mem¬ 
bers of the Curia Regis or King’s Court—to go “on circuit”, 
administer justice now and then, and thus afford the King 
an opportunity to ascertain the actual conditions in the 
country. If an important case came up before them, it was 
transmitted to the Curia. When the number of such cases 
increased, and, consequently, it became difficult for the Curia 
to impart justice satisfactorily, along with the administrative 
work it had to share with the King, it was found necessary 
to divide the functions, first into two and then into three 
branches, each placed under the charge of a distinct set of 
persons. Magum Concilium continued to be the highest 
authority in all matters including judicial, and, later, when 
it transformed itself into Parliament its judicial function conti¬ 
nued without any curtailment. In this way developed a 
number of judicial bodies, besides Parliament, which imparted 
justice according to the nature of the cases. This develop¬ 
ment may be illustrated thus; 
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CURIA REGIS OB KING’S COURT 
_^_ 

Plenary Sessions | 

(Magnum Concilium) Restricted Sessions 

_l 

1“ I I 

House of House of Privy Council 
Lords Commons (Cabinet) High Courts 

I ' I , ■■ ■ I . ."r“ 

Common King’s Chancery Exchequer 

Pleas Bench 

The history and the working of the House of Lords and 
the House of Commons have already been described. 

The Exchequer formed the financial limb of the Curia 
Regis and dealt with all cases relating to revenues and 
national finance. This separation was finally brought about 
towards the end of the twelfth century. 

The Court of King's Bench was, instituted as a separate 
permanent court, for the first time, in 1178, by Henry IL 
It consisted of five judges (members of the Curia). It heard 
complaints of the people, and the final appeals from its 
decisions were taken to the King himself. 

The Magna Charta provided for the institution of the 
Court of Common Fleas to hear all disputes arising between 
the King’s subjects, at stated intervals. 

All the three courts, mentioned above, were offshoots of 
the Curia Regis, though the King still reserved to himself 
the final judicial power. During the time of Henry HI. 
separate judges were assigned to each of these courts. “The 
only thing lacking to perfect the centralisation was a greater 
uniformity of organization and a less haphazard distribution 
of jurisdiction among the various courts.” It was in order 
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to remove this defect that Parliament passed the Judicature 
Act of 1873 which in other ways, also, reformed the whole 
judicial system of England, and united the three courts into 
one. By another Act, passed in 1881, they were “merged 
into one division of the High Court “ 

The Court of Chancery originated about the end of the 
thirteenth century. When people could not get justice at 
the hands of Common Law Courts, they appealed to the 
King who, in his turn, referred these petitions to the Chan¬ 
cellor. In this way, the Chancellor became, in course of time, 
a distinct court by himself. The Act of 1873 formed the 
Court of Chancery as a separate division of the High Court. 

Though all the above courts, emanated from, or were 
offshoots of the King’s Council, the latter still continued to 
exercise judicial powers in all important cases, for the former 
exercising only delegated authority did not usurp the powers 
of the latter nor did they become absolutely independent. 
The King being the fountain head of justice exercised unfet¬ 
tered authority in judicial matters. When Henry VII ascen¬ 
ded the throne, he appointed a committee of the Council to 
exercise vast judicial powers in order to restore peace in the 
country. It became known as the Court of Star Chamber 
and was used definitely for political purposes. Later, it was 
known as the High Commission Court, but due to the 
severity of punishments awarded by it and its consequent 
unpopularity it was abolished by the Long Parliament 
in 1641. This did not. however, take away from the King 
the right to hear petitions from his subjects, particularly 
from outside the United Kingdom. This led to the establish¬ 
ment of the Judicial Gomm 'tiee of the Privy Council, the highest 
court of appeal in the British Empire. 

Several other courts also came into existence, particular¬ 
ly in the nineteenth century, e. g., the Court of Admiralty 
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to hear cases involving injuries done at sea, and ecclesiastical 
courts exercising jurisdiction in all matters relating to the 
State Church. 

It was to centralise the whole judicial system and give it 
uniformity that Parliament reorganized the judiciary between 
1873 and 1879. 

The present judicial system of the United Kingdom may 
be illustrated by the following three graphs: 

( 1 ) 

(CRIMINAL COURTS) 

House of Lords 

I 

Court of Criminal Appeal 


Quarter Sessions Assizes of the High Court 

I (To try serious cases) 

I" .... i , 

Petty Sessions Stipendiary 

( 2 ) 

(CIVIL COURTS) 

House of Lords 

I 

Court of Appeal 


Assizes of King’s Bench Chancery Probates, Divorce 
High Court Division Division and Admiralty 

( Division 

I “Ti 

Quarter County 

Sessions Sessions 


V. 


High Court of Justice 
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(3) 

(COURTS FOR SPECIAL CASES) 
Judicial Committee of the Privy Council 


Prize Courts Ecclesiastical Supreme Courts 

(for war time) Courts for India, the 

Dominions, and 
Colonies 

It will thus be seen that the House of Lords is the 
highest judicial body and the final court of appeal in 
England, both for civil and criminal cases. When the 
House sits in this capacity, the Lord Chancellor presides, 
and Lords of Appeal-in-Ordinary and Peers who hold oi 
have held high judicial offices, constitute the sitting of the 
House even though other Peers do not actually attend it. 
For hearing appeals from India, the Dominions and other 
Colonies beyond the seas, the Judicial Committee of the 
Privy Council is the highest court in the Empire. The 
Lord Chancellor is a member of this Committee which 
includes generally the same Lords of Appeal-in-Ordinary as 
the House of Lords (while sitting as a court of appeal) and 
at least one Judge of the Dominion or other part of th<* 
Empire from which the appeal comes. 

The Court of Appeal consists of the Master of the Rolls 
and five other Lords Judges. It hears appeals both on 
questions of fact and law. The three presidents of the three 
branches of the High Court are also its members. 

The Chancertj Division is presided over by the Chancellor 
and has five other judges. The King's Bench Division has 
fifteen judges and the Probates Court has two judges. Thus 
twentythree judges constitute the High Court which is 
divided into the above three sections for the sake of con- 
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venience, each section hearing cases coming within its 
specified jurisdiction. But only one judge generally hears 
cases and hence the High Court has “the effective capacity 
of twentythree courts.” 

The above description of the highest courts of appeal 
shows that in England the Lord Chancellor is the most impor¬ 
tant figure in the whole judicial system, being president ipso 
facto of most of the tribunals. Besides, he is always, a mem¬ 
ber of the Cabinet of the day and is thus a singular political 
officer of great legal knowledge. He may be considered to 
be a Minister of Civil Justice, for he comes into office and 
goes out of it with the Cabinet. He is decidedly a party- 
man though in his official acts as judge he always sticks to 
the letter of the law. 

As regards lower courts, there are the County Courts 
which generally hear cases involving a sum upto £ 50, though 
some of them have been empowered to try cases involving 
contracts of the value of £ 100. In cases the subject-matter 
of which exceeds £ 20, appeal can be made to the High 
Court. In all matters of above £ 50, the High Court is the 
original court. 

The Assizes are circuit courts held by judges who go on 
circuit three or four times a year, visiting all the county 
and assize towns and hearing and deciding civil and criminal 
cases occuring in the district. The whole country is divided, 
for this purpose, into eight districts or circuits. Barristers 
also accompany the judges going on circuit, in order to be 
available for appearing as counsels. These courts generally 
try cases involving serious offences. 

All other cases of a less serious nature are tried by Quarter 
Sessions. This court is composed of two or more justices of 
the peace for the county concerned. Important boroughs 
have thziv own courts of Quarter Sessions, 
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As in India, certain “country gentlemen of high standing’' 
in their respective localities are made honorary judges in 
England and are called Jaslicea of fhe Peace. They receive no 
pay and usually hold their honorary offices for life. They 
hear all petty cases within their localities, doing justice “with 
great wisdom and public spirit, and during most periods with 
extraordinary moderation, industry, and effectiveness.” 

Trial by jury is common in all criminal cases. Although 
in civil cases, there is provision for a jury trial, the parties do 
not call for it in minor civil cases. But in cases of more 
than £ 20 value a jury of five is generally summoned. The 
judges are appointed for life and their office is independent 
and secure. The English Judiciary is thus very independent 
and free from political influences. 

SELECT READINGS 

BlacJcstone— Commentaries. 

Carter, A. T.—History of the English Courts, (1935 Edition). 
Diceij, A. V. —Law of the English Constitution,(1939 Edition). 

Finer, H. —Theory and Practice of Modern Government, 
selected portions. 

Greaves, II. B. G. —The British Constitution, pp. 211-221. 
Holdsworlh, W. History of English Law. 

Laski, IL /. —Parliamentary Government in England Ch. VII. 
Marriot, J. A. i?.—English Political Institutions, Ch. XIL 

Mcllwain, C. JT.— High Court of Parliament and Its 
Supremacy, (1910). 

Potter, IL —Historical Introduction to English Law and Its 
Background, (1932). 

Poolef A. L.—^English Constitutional History, (ninth edition) 
pp. 130-161, 726743. 



CHAPTER X 

ENGLISH LOCAL GOVERNMENT 

Local assemblies of citizens constitute the strength of free nations. 
Town meetings are to liberty what primary schools arc to science ; they 
bring it within the people’s reach ; they teach men how to use and how 
to enjoy it. A nation may establish a system of free government, but 
without the spirit of municipal institutions it cannot have the spirit of 
liberty, (fir Torr/f/rrillr) 

God gave all men all earth to love, 

But since our hearts are small, 

Ordained for each one spot should prove 
Beloved over all. (Uudyard Kipluiff) 


Local Government is a compromise between free progress 
of each individual and social control, and between peace and 
development. It “falls into the same category as such 
devices as Federalism and Proportional Representation; they 
are safeguards against the tyranny of the wholesale herd, 
levelling, standardising, and conventional, hating and destroy- 
Object of Local ing Original individuals and groups *** The 
Government. real purpose of Local Governments is to make 

the country a better place to live in. Without them civic 
consciousness or Civicism will be absolutely absent and the 
nation will be more or less in a ‘State of Nature* as Hobbes 
depicts it. It is recognised on all hands that the better the 
local administration is, be it in a village, parish, commune, 
municipality, county, district, or canton, the more prosperous, 
healthier and happier the inhabitants are. It is because of 
this fact that in the civilised states of to-day, barring India, 

* Fiper, EJnglish Local Opycruipout, (1933). p. 4. 
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the largest part of administration is carried on not by the 
governmental machinery in the capital cities but by the 
local authorities or institutions extending throughout the 
length and breadth of those countries. These arc the institu¬ 
tions wliich form the strength of a free nation. 

The statement of Sir Sidney Webb that “Local Govern¬ 
ment (is)... as old as the hills'*" is fully applicable to local 
self-government in England which is the mother of municipal 
democracy in the world. Of all the countries of the world 
English municipal institutions have the longest and most 
continuous history. Further “ the English system of local 
government is the result of a long historical evolution, for 
the most part unguided and unplanned.’’! In Saxon times 
there were shires, hundreds, townships, and boroughs, which 
History of lifter the Norman conquest became counties, 

local cxtiiict, manors, and chartered municipalities 

"overniuejit. • i r t 

respectively. In the meantime parish came 
into being and virtually took the place of the old township. 
Originally it was intended to look after church affairs. By 
the close of the middle ages or even practically of the 
eighteenth century, only the county, the borough and tlie 
parish survived. Tlie county was administered by the justices 
of the peace and the borough by its freemen. The Tudor and 
Stuart despotism did not affect the democratic constitution 
of the boroughs and parishes where the freemen and rate¬ 
payers continued to choose their officials. In the latter part 
of the eighteenth century tlie Industrial Revolution changed 
the whole situation. The population began to shift to the 
industrial towns and the problem of town planning, sani¬ 
tation, education, poor relief, etc., in the towns became acute. 

♦ John Mathai. Preface to the'V'iUago Crovernment in British India^ 
(1915) p. XIV. 

f Munro, Governments of Europe, p. 289. 
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Parliament did not replace the old authorities but created 
new ones, such as local improvement districts to look 
after sanitation and public utilities, and the poor law unions, 
throughout the country. This resulted in chaos and over¬ 
lapping of local authorities, so much so that in 1883 their 
number was estimated at twent 3 ^seven thousand. 

Owing to these and other circumstances and difficulties, 
particularly the rise of the Liberal Movement, Parliament 
undertook the task of remodelling and reforming the local 
government institutions. The first heroic measure was the 
Municipal Corporations Act of 1885 which gave the English 
boroughs (cities) the general scheme of local government 
which continues to the present da> almost unchanged. The 
Kof'ormof local Local Government Act of 1888 reorganized 

governiiiont in county administration and vested it with 

contui>. powers theretofore exercised by the 

justices of the peace. Further, the District and Parish Councils 
Act of 1894 swept away most of the petty special districts. 

Thus wc see that the present system of Local Govern¬ 
ment of England is not the result of a revolution or a single 
Act of Parliament but of a scries of Acts passed since the 
Anglo-Saxon times. But the policy at all times had been 
the same, that is, retaining and improving the local autonomy 
Prepont system administration. In this 

respect it is a strange contrast to the Con¬ 
tinental municipal government where there 
is administrative centralisation. Furthermore “the history of 
the English cit 3 ^ as well as that of the nation, is characterised 
by instances whose remedies were sought through pressure 
of public opinion upon the representatives ; in contrast to 
the American distrust of officials and remedy in law.”***' 


the result of 
evolution. 


♦ E. S. Griffith. Modern Development of City Government, vol. if. 
(1927), p. 480. 
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At present there are five main areas of local government. 
They are the parish, the rural district, the urban district, 
the borough and the county. It must be noted in this 
connection that “the English Local Government is legal, not 
prerogative. No local body, no local official, can act with- 

Present divisions definite legal authority... Further, 

of ioca> govern- English Local Government is independent, 
not hierarchical. Generally speaking, each 
organ is free to act as it pleases within its authority, provided 
that it acts honafide,*"* 

There arc different kinds of parishes; civil, ecclesiastical 
and land tax. Only the civil parish is connected with the 
local government. Civil parishes are also divided into urban 
and rural; the former has merged its administration into 
that of the Urban District Council, but the latter remains a 
complete unit with its own form of government. The Rural 
Parishes vary greatly in size and population. A Rural 
Parish having more than 100 inhabitants has ordinarily a 
Parish Council. But in case it has less than 100 inhabitants, 
a council can be set up with the express sanction of the 
county council, which can also group 
together several of such parishes under one 
parish. A Parish Council can have not fewer than 5 mem¬ 
bers and not more than 15. Its term is one year and election 
takes place at the annual Parish meeting in March. Voting 
is by show of hands. At least three meetings of the council 
must be held every year. The powers of the Parish Councils 
are varied and fairly comprehensive,! but these are under 
the control of two higher authorities, namely, the Rural 
District Council and the County Council. They are entrusted 
with functions of a general nature, for instance, providing a 


Rural parishes. 


^ Edward Jenka. Oatline of English Local Government (1917), p. 14. 
t Kate Rosenberg. How the Ratepayer is Governed, (1930), p, 28-29. 
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parish room, chest and books. They act as minor Education 
Authority, and may provide public woiks, recreation grounds 
and allotments. In the absence of a Parish Council, parish 
meetings function. Parish accounts arc annually audited by 
District Auditors of the Ministry of Health. Parish rates 
are usually limited to 3d. in the £. 

All rural parishes are grouped into rural districts which 
have their own representative councils. These District 
Councils consist of representatives of parish, each parish of 
300 inhabitants sending one councillor. These councillors 

. are elected for 3 years, one third retiring 

Bural districts. , 

every year. The election is by ballot. The 

Chairman of the Council is also the Justice of the Peace. 
He is elected by the councillors from amongst themselves or 
from outside With the sanction of the County Council the 
rural district council can have its election after three years 
instead of an election of one-third annually. The council meets 
at least once a month, other meetings being called according 
to necessity. Most of the work of the council is done by 
committees which arc freer than the committees of Borough 
Councils. There is a medical officer, an inspector of 
nuisances, a surveyor, a clerk, a treasurer and a collector in 
every District. The activities of councils vary greatly. The 
Rural District Councils deal with certain matters of sanita¬ 
tion, water-supply, and public health. They look after the 
management of minor roads; they grant certain licenses and 
have an assortment of miscellaneous functions. Their local 
authority has been decreasing in importance and will dec¬ 
rease as England becomes more industrialised. If the council 
neglects the minimum amount of activity allotted to it by the 
Central Government, the latter can intervene by reprimand¬ 
ing, by imposing a financial check, and if necessary by 
recourse to law. The sphere of the activity of the District 
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Council is very wide, if only it pleases to put into force the 
Adoptive Acts, to line out schemes for local improvements 
and to profit by the finances which can be procured from 
the Government under certain conditions. 

The Urban District Council is similar, generally speaking, 
in constitution and powers to the Rural District Council; but 
the latter manages a considerably greater area than the 
Urban District. An Urban District has a council made up 
of atleast one councillor for each parish within it. The 
council has a variety of local powers in matters of minor 
highways, housing, sanitation, public health, and licensing. 
An Urban District is, like a Borough, a thickly populated area 
but has not been given a borough character 

Urban Districts. 

by a Municipal Corporation Act. The frame¬ 
work of the District Council is similar to that of a borough. 
All boroughs are Jpnn facto urban districts. 

All these Urban and Rural Districts make up a County 
which is the largest local government unit. The counties are 
of two types, historical and administrative. The historical 
or geographical counties have their ancient boundaries, and 
arc areas of judicial administration. At present, they 
number 52. Tl;cy form constituencies for Parliamentary 
elections. Each of these counties has a lord 
lieutenant, an honorary officer, and a sheriff 
whose duties are more or less perfunctory. None of the 52 
areas has a council or any other body to administer its 
affairs. The Administrative County is ‘an incorporated 
territory.* It is administered by a County Council consisting 
of a Chairman, Aldermen and Councillors. The Councillors 
are elected, and for the purpose of election the whole county 
is divided into electoral districts each returning one member. 
Naturally then, the number of members varies from county 
to county on population basis. These Councillors elect one- 
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sixth of their total number as Aldermen; but the latter can 
also be taken from outside the council. The normal term of 
the council is 3 years and that of the Aldermen 6 years, 
half of the latter retiring? every tlirec years. Both the Coun¬ 
cillors and Aldermen have the same voting powers. They, 
sitting together, elect a Chairman cither from among them¬ 
selves or from outside their ranks. The county council 
meets at least four times a year. Its powers are wnde and 
numerous. It supervises the v/ork of the rural district 
councils. It is responsible for the maintenance of main 
roads and bridges, asylums, reformatories, industrial schools, 
police, and all the county buildings. It regulates the old age 
pensions, and is the sole authority in matters of education 
in the county. It is authorised to lay an exact county rate 
or tax. The major part of these multifarious duties is carried 
through the well-known and ideal committee system of 
England. The detailed work of the area is entrusted to 
these standing committees, one for each service. Further¬ 
more, the permanent officials, appointed on non-party basis, 
form another group or body to carry on the routine work of 
the county. These officials arc appointed by the council 
itself and do not come within the jurisdiction of the civil 
service. The council can remove any one of these permanent 
officials with the exception of a few, for instance, the health 
officer “The efficiency of county administration in England 
contrasts sharply with its notorious inefficiency and master¬ 
fulness in many parts of the United States. The reason is 
partly to be found in the fact that the administrative work 
of the English County is entrusted to men who are chosen 
for their competence and do not have to play politics in 
order to hold their jobs from year to ycar.“* 

Of all the urban areas the most important is the borough, 
f W. B. M^unro; The Governments of Europe, p. 294. 
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Each borough has its charter which is obtained after a re¬ 
gular and lengthy procedure. The steps in 
Urban Boroughs. , . . , , ^ 

obtaining a borough charter are ; 

(1) A petition from any number of inhabitants of an 
Urban District or by the Urban District Council itself. 

(2) Due notice issued to the public through publication 
in the London Gazette or in any other manner. 

(3) A period of one month is given to file a counter¬ 
petition. 

(4) A commissioner investigates and reports the findings. 

(5) These findings are referred to the Ministry of Health 
for its advice or comments. 

(6) A draft-charter, scheme and map are prepared. 

(7) The approval of these by the Privy Council is then 
necessary. 

(8) In certain cases, especially when a counter-petition 
is filed, Parliamentary confirmation is required. 

The charter is desired for there are various advantages 
which go with borough charters. “The borough is the 
primate among areas of English local government ... It is 
said that the people take more interest in self government 
when they are organised under a borough charter; the 
council is larger, and more of the citizens can share in tl^je 
conduct of local affairs. A borough has an advantage over 
an urban district in that its council can adopt bye-laws under 
a general authority known as ‘the good rule and government’ 
power, or, as they would say in America, ‘the police force.’ 
A borough is a municipal corporation with perpetual succes¬ 
sion, a corporate seal, a town hall, a coat-of-arms, and other 
glittering appertenances. Much historic glamour attaches 
to a borough—but none at all to an Urban district.’’* 

The borough acts through a Town Council The powers 
# W. B. Munro, Qoveynment of Boropef^q p. 80. 
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of the borough are derived from common law, Municipal 
Corporation Acts and statutes thereof, and from local or 
private Acts of Parliament. The acquiring of power by the 
last source is very cumbrous and lengthy and involves waste 
of time and money. The borough council also derives powers 
from orders of certain central departments which are authorised 

Administration by Parliament for the purpose. These cause 
of a Borough. ... /. i /-/- 

variations in the powers of different muni¬ 
cipalities. The Borough councillors are elected by popular 
vote for three years. For the purpose of elections boroughs 
are divided into wards. Election is by secret ballot and is ex¬ 
pected to be without party designations. Yet party system is 
reflected both in the council and in elections. The councillors 
then choose one-third of their total number as aldermen for a 
six-year term from among themselves or from outside, half retir¬ 
ing every three years. The councillors and aldermen have equal 
powers but the latter exert much influence in the shaping of 
policy by virtue of their experience. The aldermen and coun¬ 
cillors choose a mayor who is required to possess generosity, 
affability, and a certain sense of proportion. He is elected 
for one year and is eligible for re-election, but as the post is 
regarded as one of honour generally a new man is elected. He 
is the titular head of the city and the premier citizen; he 
represents the city on ceremonial occasions He is not 
the chief executive head. “He is not elected to bring a new 
policy, to represent a party, or to dominate the council, but 
to preside in its meetings and to take the lead in carrying its 
policy into effect/’* As Dr. Shaw aptly remarks: “He is a 
man who has served his town (city) with ability and zeal as 
councillor and alderman/' He makes no appointment save 
that of a borough auditor and a temporary town-clerk. He 
has no special share in the framing of the budget. He has 
♦ Pr. : Municipal Goycrnnient in QrcatJ Britan, pp. 68—54, 
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two votes. The council performs its functions through 
standing committees, of statutory and optional nature. 
Every municipality has from 1 to 12 such committees. 
There is no statutory strength fixed for the committees; but 
it is limited by the standing orders. There are special com¬ 
mittees also appointed for specific purposes. There are joint 
committees in which the members of the borough council 
and county council function together. These committees 
play a very important part as compared with the committees 
of other countries. They are, however, advisory bodies and 
have no final authority, although the whole administrative 
work of the municipality is performed by them. In case 
of dispute between the committees the council gives its 
decision. The town council acts both as an executive and a 
legislative body. There is no system of checks and balances. 

The town council has the authority for passing bye-laws 
some of which require the approval of some central depart¬ 
ment. The council is the chief authority in matters of 
finance. It is the custodian of the borough funds. There 
Powers of Town are mandatory expenses over which the 
Council. council has control (e. g, compilation of 

voters’ register); those payments which the council has to 
make {e. g. interest charges on the debts); those for which 
the town council requires the approval of the Ministry of 
Health. In case the borough has not sufficient funds to meet 
the expenses, it is permitted to levy a local tax to raise the re¬ 
quired sum. The council levies general rates throughout the 
\^ole borough. Every year all the different committees in 
consultation with the permanent officials submit an estimate of 
their annual expenses. They are then placed before the finance 
committee which shapes and alters them in the form of a 
budget which is forwarded to the council where only a simple 
majority is required to get it passed* The right to borrow 
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money is given by Parliament on individual merits of the 
borough and even then the central Government lays down 
rules of procedure for the loans. The administrative work of 
the council includes building of roads, management of water 
supply, public health, provision of recreation, police and fire 
protection, maintenance of parks and public buildings, super¬ 
vision of school buildings, the grant of licenses, the care of the 
poor, etc. It has no control over poor-relief, liquor licenses, 
police and schools. The council can also accept gifts and 
endowments for public purposes. It is a local sanitary 
authority. It maintains and constructs workers* houses, 
regulates trade and appoints high officials. 

When a borough or city has sufficient population (say 
50,000) it is generally removed from the county and becomes 
an administrative county by itself. It is then constituted 
Administrative into a county borough with its council. 
Counties. having almost the same powers, functions 

and organization as the borough. 

Thus we see that there is a labyrinth of local authorities 
in England, but they are not hierarchical as in France. The 
parish, for instance, has not to suffer from the autocracy or 
tyranny of a hierarchy of officials but only of the one central 
government. The cumbrous or difficult system of local 
government can be best illustrated by the following graph: 

HISTORICAL COUNTIES 


County Boroughs Administrative Counties 


Boroughs Urban Districts Rural Districts 


Urban Parishes Rural Parishes 


Poor Law Unions 
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In England the administration is vested in the local 
authorities, while the general control is left with the central 
Government. The administrative function of the local bodies 
is supervised and controlled by the various central depart¬ 
ments at Whitehall. This does not mean that there is hosti¬ 
lity in the functions and purposes of these two governments. 
Their final purpose is the same, viz to administer the country 
in the best way possible and provide facilities and comforts 
to the inhabitants. Both act in harmony. 

The English system of central control over the local 
bodies is half-way house or a compromise between the rigid 
Continental system and the flexible American system. As com¬ 
pared with the Continental municipalities, the English ones 
have greater freedom from central legislative control but are 
subject to larger amount of administrative 
interference. The English city or borough 
government in jg vested with large powers but is not let 

England. 

free in the execution thereof from the super¬ 
vision of one or other central department at Whitehall. The 
English local governments are non-hierarchical in character 
as opposed to the hierarchical Continental type, where, for 
instance in France, there is a long line of authorities almost 
like the Hindu gods paunching and controlling the poor 
smallest unit of local government, the Commune. Further, 
to quote the words of Professor W. B. Munro,“England was 
the first country to succeed in reconciling a decentralised 
system of municipal government with order and efficiency in 
local administration.*** The comparison can best be illustra¬ 
ted in the words of the authors of the Indian Statutory 
Commission Report who say, “systems of Local Self-Govern¬ 
ment fall into one or other of two well-defined types, which 
we may call the British and Continental. In the former, 
f Munro. The Government of European Cities, p. 1. 
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Government is decentralised. Local bodies, with wills of 
their own, exist. They initiate and carry out their own 
policies, subject only to such powers of direction and control 
as are retained by the central Government. They appoint, 
subject, it may be, to regulations as to qualifications, their 
own staff, and raise in the main their own revenue. They 
form, in fact, a detatched system. They are not a mere 
subordinate part of the governmental machinery. Under 
the Continental system, on the other hand, Government is 
deconcentrated. The principal local official is not the 
servant of the elected representatives of the locality, but is 
essentially an official of the central Government, sent down 
to a particular locality to carry out part of the work of the 
central Government . . , the will that operates in the 
sphere of local administration is that of the central Govern¬ 
ment, not that of the people of the locality.*'* 

In the United States of America which has a federal and 
written constitution as opposed to the unitary and largely 
unwritten constitution of England where the supremacy of 
Parliament prevails, there is more freedom to the local 
bodies. The American cities are subject to the legislative 
control of the Federal or National Government; but within 
the administrative limits they arc free to act as they please. 
There is anarchy of local autonomy. The American Local 
Government is in a transitional or experimental stage. 
Plans are introduced and sooner or later discarded and made 
obsolete. This difference exists because “the people of the 
United States distrust their Government and have restricted 
its power; the Government of United Kingdom has distrusted 
its people and has been somewhat loath to increase the sphere 
of popular participation,“t _ 

« The Indian Statutory Commission, Vol. I. p. 301. 
t E. S. Griffith. Modern Development of City Government, (1927). p, 481. 
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Central control 
in the administra. 
tion of Poor 
Laws. 


“In no part of Local Government has central control 
been made so close as in the Poor Laws/** and these are 
under the direction of the Ministry of Health. Naturally, 
then, it exerts greater power and influence on Local 
Government than any other central department but not 
greater than the Ministry of Interior in France. But its 
function is to supervise and guide and not 
to initiate or administer. As Professor 
Munro says, “It is intended to be the 
balance wheel, not the engine, of local 
administration. It is not the Ministry’s function to drive 
machinery, but to sec that it is driven smoothly by the town 
council or other local authorities/’t The Ministry has 
power of legislation in matters of public health, poor law 
relief, sanitation, boundaries and of creating new administra¬ 
tive units. It acts as an agent of Parliament and its powers 
can be suspended by the same authority. It has the power 
of annulling or amending bye-laws passed by the local 
authorities; but in actual practice it does so only where 
a bye-law is against national Statute. It advises both 
Parliament and local bodies in matters of administration 
and finances. It also serves as an appellate body for 
hearing protests of individuals against the decisions of 
local magnates. The Ministry has large financial powers. 
It has power of approving loans. It is the sanctioning 
authority of loans for all services except those falling within 
the jurisdiction of the Ministry of Transport. “There is a 
good reason”, says a Minister of Health, “for the concen¬ 
tration of the power to sanction loans in one department, 
because that is the only way in which the whole financial 
position of a local authority can be effectively brought under 


• W. I. Jenning. Local Government Law, p. 157, 
f W. B. Munro. Government of European Cities^ p. 58. 
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view.” The Ministry is also authorised to get from every 
Borough its annual expenditure and disbursement as pres¬ 
cribed by the former. As for grants-in-aid the control is 
very effective as will be discussed later in this chapter. 
Thus we see that “So close is the relation between the 
Ministry of Health and a local authority that many questions 
are submitted to the Minister over which he has no legal 
control . . . the action of the authority . . . may be on the 
wrong side of the law, but it is on the right side of the 
Minister”.* 

The Board of Trade is to gather and publish commercial 
information. It is to assist trade and commerce and to 
develop water-power and energy. It has general supervision 
over gas-supply and controls weights and measures. The 
Ministry of Transport deals with electric tram-cars and 
railways, electric lighting facilities, ferries, docks, or piers. 
The Home Office supervises pensions, juvenile courts, excise, 
police, morals, registration, election, factories and mines. 
The supervision of police is the main function. There are 
other departments of the central government, for example, 
the Board of Agriculture, the Board of Education, which also 
control one or other branches of local administration. 

The Imperial Parliament exercises great control over 
local units. The central departments arc created by statutes 
for the efficiency of service coming within their jurisdiction. 
Parliamentary for instance, “Thcrc shall be established a 
Control. Board of Education charged with the super¬ 

intendence of matters relating to education in England and 
Wales.”! The central Government is responsible for apply¬ 
ing and carrying out laws by issuing rules, orders and regula¬ 
tions. Each department at Whitehall has a large number of 

t W. I. Jennings. Local Government Law. p. 196-197. 
t Act of 1399 — 800^011 L 
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officials to investigate and impart their scientific researches 
to the local bodies. There are consultative committees, e. g, 
the Tuberculosis work of the Ministry of Health. Parliament 
grants powers to the local authorities through Provincial and 
Special Orders, and Private Bills. The approval of central 
Government is indispensable in cases of alteration of areas 
of local bodies, and enacting bye-laws and creating new 
administrative schemes. The House of Commons prescribes 
the qualifications and tenure of local government officials 
because the communities do not trust local organs in this 
respect. Parliament has power of action in case of default 
on the part of a borough and can invoke control by law 
courts, sometimes by the issuing of a writ of Mandamus by 
the High Court. Some of the central departments have the 
power of determining questions arising out of the local appli¬ 
cation of the statute either in the case of wrong interpreta¬ 
tion or violation. The central Government has the power 
of making inquiries into local affairs, publishing reports and 
auditing the accounts and sanctioning loans to the local 
government authorities. Finally, the growth of central 
supervision has been facilitated by the practice of making 
grants-in-aid from the national treasury. They are given 
for a variety of purposes. Sir Sidney Webb says that by 
this kind of relation they have a new species of administra¬ 
tive hierarchy “which produces results in a remarkable 
combination of liberty and efficiency, on the whole preferable 
to the achievements of either the bureaucratic system of 
France or Germany Some people are of opinion that by 
this method central Government is buying from local authori¬ 
ties a right to instruct, supervise, audit, criticise and control. 

Of course, “the central Government is not unnecessarily 
meddlesome; it respects the freedom of the local governing 
« W. B. Munro. Government of European Cities, p. 27* 
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bodies, and would prefer to see this exercised properly with¬ 
out the need to intervene,”* and that “so long as the borough 
councils keep within their legal powers they are free from 
central interference, and when they unconsciously exceed 
their authority, the uplifted hand of the national government 
ought to be welcomed, not resented.”t Yet the English 
nation, as a whole, criticises and grudges this central control. 
It is maintained and to a great extent aptly maintained that 
the local representatives in the local council are better judges 
of the local needs and requirements at a particular time 
than the representatives in the House of Commons in 
London. For the last forty years or so many plans for 
decentralisation or devolution have been chalked out but 
without producing any drastic change. In 1898, the County 
Councils Association proposed a scheme of transferring some 
subjects to the County Councils. Another important 
measure was the Speaker’s Transitional Plan recommended 
through the Devolution Conference of 1920 that there must 
be subordinate legislatures throughout Great Britain on 
practically the same model as the National Parliament. The 
next plan was the Murray MacDonald’s scheme which pro¬ 
posed regional unicameral legislatures with members elected 
by the existing National Parliament. It is now presumed 
that there will be some changes in the present system of 
central control as also in the powers, organization and func¬ 
tions of the local authorities if and when the Labour Party 
comes into power in the House of Commons. 

GOVERNMENT OF LONDON 

Owing to its historical development, its size, and a 
special set of factors that apply only to this city and to 
none other in England, London has its own peculiar 

♦ H Finer. English Local Qoverximeat (1933). 299. 
t W. B. Munro, Gpvernment of Earopeaq p4ie8) p. 67t 
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City of London 


system of local-government; it has problems and schemes 
essentially its own. For the purposes of administration 
London, the capital of Great Britain, has been divided into 
three areas which considerably differ in size and population 
and have greatly varying forms of government. These three 
divisions are the City of London, the County of London 
and the London Metropolitan District. 

The City of London represents more of medievalism 
than of modern municipal democracy. It is “merely the 
ancient core of the modern leviathan—with its old boun¬ 
daries virtually unchanged and its old type of municipal 
government unaltered.*’* The Municipal Corporation Acts 
have not affected its government. The City of London is 
a corporation made up of the freemen of the city and is 
governed by a Lord Mayor and three 
Councils, namely, the Court of Aldermen, 
the Court of Common Council and the Court of Common 
Hall. The Court of Aldermen consists of the Lord Mayor 
and 26 life-Aldermen, Its powers are almost insignificant. 
It licenses brokers and keeps city records. The County 
Common Council is the main governing body of the City. 
It consists of 206 Councillors yearly elected and 26 Aider- 
men, the same as in the Court of Aldermen. This body 
makes bye-laws for the city and performs all other functions 
save fire protection, main drainage, water-supply, poor 
relief, public health or street railways. There is a committee 
for each service as there are permanent officials who, with 
the exception of sheriffs, are appointed by the Council. The 
Court of Common Hall consists of the Lord Mayor* Aider- 
men, Sheriffs and all liverymen of London* It meets onCe 
in a year and recommends two of its senior Aldermen for 
Lord Mayorship to the Court of Aldermen which then goes 
f W, B. Munro. Government of Boropean OitieB, p. 170, 
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through the ceremony of appointing one of the two nominees 
as Lord Mayor. The Lord Mayor has no independent 
powers. His office is altogether an honorary one. He 
appoints no city officials and performs no executive functions. 
He merely presides over the meetings of the three Councils 
and represents the city on ceremonial occasions. 

The Administrative County of London is governed by 
a County Council which is composed of 124 elected mem¬ 
bers together with 20 Aldermen. The Councillors are 
elected for three years and the Aldermen are chosen by 
them either from among themselves or from outside, for 6 
County of years, half of them retiring after three 

London. years. They together elect a chairman 

either from among themselves or from outside the Council. 
The Councillors and Aldermen enjoy equal powers and have 
only ceremonial differences. There arc three parties in the 
Council; the Municipal Reformers, the Progressives and the 
Labour. The Council itself is an administrative authority 
and appoints most of its officials. Much of the time of the 
Council is spent in laying down general principles, the 
detailed work being done by its various committees. It has 
18 Standing Committees and one Executive Committee 
which is composed of the Chairmen of all the 18 Com¬ 
mittees. Their Chairmen and Vice-Chairmen are elected by 
the Council. Most of the Committees appoint sub-commit¬ 
tees, some of which have the final voice in administration. 
They are only advisory bodies and have no power of raising 
loans. The proceedings of the Council are conducted on 
parliamentary lines. 

The London County Council has the charge of all roads 
of Metropolitan character. It is the sole authority in 
respect of main sewerage and sewage disposals. It is also in 
cLarge of tunnels, ferries, bridges, fire protection, sanitation. 
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public health, housing, municipal houses, education, recrea- 
Fanctionsof ^ion grounds and public fairs. With 

London County regard to public services, the London 

^ * County Council has the authority to own 

and operate tramways; but it cannot control bus services 
and underground railways. It also maintains a fleet of 
passage boats on the Thames. The water-supply is in the 
hands of a separate Metropolitan Water Board. But in all 
these functions it is not altogether free. It works under 
the supervision of the central Government. Yet “despite 
the limitations placed upon its authority, the London County 
Council has made a rather striking record of achievement 
during the past thirty-five years.*’* It is highly effective 
in securing proper legislation for London, “Standing as the 
champion of the many, and especially the poor, against the 
vested interests of private good.” Mr. Fox once said that 
the Council has done much to awaken the sense of “civic 
duty and Municipal patriotism in the citizens of London.. . . 
while to youngmen who look forward to political career, 
efficient service in the Council is an excellent pathway to 
the House of Commons,” Thus the Administrative County 
of London has really performed works of immense value in 
the sphere of sanitation, public work and utilities, public 
health, education and administration. 

By the London Government Act of 1899 the whole 
administrative County of London is divided into 28 Metro¬ 


politan boroughs, each having a local government consisting 
of a mayor, aldermen, and councillors, all forming a borough 
Council. The procedure of election is the same as in other 
London Metro- boroughs in the country. The powers of 


politan 

Boroughs. 


these borough councils are more limited 
than those of other boroughs. “In general 


♦ W. B. Munro. Government of European Cities, p. 165. 
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the borough council is the local highway authority.”* 
The council constructs all main highways, and attends to 
street building, paving, lighting and cleaning of streets. 
It maintains and constructs subsidiary sewers and enforces 
the Public Health Act. It has the charge of public baths, 
wash-houses, public liberaries. workmen’s dwellings and 
local cemeteries. 

Besides these three main authorities there are several 
other independent bodies such as a Metropolitan Water Board, 
a Metropolitan Asylums Board, the Thames Conservancy, 
the Port of London Authority, thirty-one boards of poor 
law unions, and more than a hundred parish vestries. “A 
Government comprising so many independent authorities 
can hardly be very efficient or satisfactory. Some consi¬ 
derable simplification of the machinery would seem to be 
desirable and, many Londoners are sure of it. ... London 
as a community has far outgrown the bounds of the adminis¬ 
trative county . . . Hence Greater London remains a vast 
labyrinth of civic authorities through which the student of 
metropolitan institutions has no small difficulty in threading 
his way.”t 

To sum up, modern local government in England has 
been a result of slow and gradual development since the 
Anglo-Saxon times. “So haphazard has been the develop¬ 
ment of Local Government until the last century that 
curious anachronisms are still frequently found.”J: The 
^ , . local magnates enjoy suffiicient amount of 

Oonclusion. 

autonomy to enable the people to voice 
their opinions and grievances. The central control over 
these authorities is neither rigid nor flexible. It is in 

• Ibid, p. 167. 

t W B. Manro. Government of European Cities, p. 190. 

♦ Kate Rosenberg. How the Ratepayer is Governed, p. 30. 
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between the two extremes. London, specially the small 
area of the City of London, has an unique organization not 
only in England but in the whole world. During recent 
years, owing to certain tendencies, e. g. the Socialist Move¬ 
ment, there has been a cry for reforms. The Labour 
members refuse to seek election to the Local Councils because 
they are ashamed of it. They do not want municipal 
magnificence or even utilitarian efficiency, but aspire for the 
removal of municipal degradation. So low has fallen the 
conception of Municipal life in England that even the 
enthusiastic reformers criticise and disapprove the activities 
of the municipal governments. The good results of the 
municipal enterprise are not taken notice of.* 


m Sidney and Beatrice Webb. A Oonstitution of the Socialist 
Commonwealth of Great Britain, pp. 206-7. 
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Tho colonies (are) coordinate members with each 
other and with Clroat Britain of an Empire united 
by a common executive sovereign, but not united 
bj' a common legislative sovereign.” 

—James Madison 


“I have alwaj's believed, and I still believe that 
tho problems of tho British Commonwealth of 
Nations are problems of statesmanship, not essen¬ 
tially problems of law, and that statesmanship 
functions most creatively when it forgets tlie 
political dogma, the legal category, and prefers 
the general elastic principles of constitutional 
usage based on a practical wisdom, sustained by 
no legal parchment or musty statute but enriched 
and ennobled in tho daily lives and the ilaily 
experiences of freeborn men.”— IT. P, M, Keanedij 


“The ultimate basis of the unity of the British 
Commonwealth is the principle of freedom. The 
denial of this principle in active policy is tho one 
thing that would necessarily lead to tho destruc¬ 
tion of the Commonwealth.” 


V. (j, Latham 



GOVERNMENTS OF THE DOMINIONS 


CHAPTER XI 
DOMINION STATUS 

A community which has any feeling of nationhood is likely to be 
more restive and loss responsible in its polic.y and actions when it is 
under the control of another nation than when it has a real responsi¬ 
bility for its own affairs. (///. ffonhir ./. (t\ hfitham) 

Say what you will, the indigenous i.utive rule is by far the best. 
A foreign government, perfectly free from religions prejudices, impar¬ 
tial towards all the natives and the foreigners—kind, henoiicont and 
just to the natives like their parents though it may be, can never render 
the people perfectly happy. (Simini Dinjnmnul) 

The British Empire or to give it a more recent name, the 
British Commonwealth of Nations is one of the most surprising 
phenomena in the political history of the world in regard to, 
for example, the extent of territory, the immensity of popu¬ 
lation, the variety of its peoples and languages, customs and 
The British manners, and economic and cultural features. 
Empire. 13 290,000 square miles, ?. e, one- 

fifth of the total land-surface of the earth, and its population 
487 millions, again one-fifth of the human race. The 
Commonwealth consists of : (1) The United Kingdom of 
Great Britain and Northern Ireland ; (2) The self-governing 
Dominions of Canada, Australia, New Zealand, South 
Africa, and Eire (Ireland); (3) India and Burma; (4) The 
Colonial or Dependent Empire, consisting of the Crown 
Colonies, Protectorates, and Mandated Territories. Because 
of its unique political formation, the British Commonwealth 
cannot be described by using any familiar term of political 
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science. “ It is neither a State nor a Federation, it has no 
written constitution, no Parliament of its own, no Govern¬ 
ment of its own, no central defence force or executive 
power. It is a product of history and development, grown 
not designed, and the relationship between its members is 
still in process of evolution.” 

The Britons established this Empire during the last three 
centuries and more, for various purposes which may briefly 
be summed up thus; extension of trade, outlet for surplus 
population, place for deportation of criminals, and founding 
of strategic points for naval, land and other forces. During 
this long period there have been several phases of British 
Purposes Colonial policy. In the beginning the 

Underlying the Colonies were looked upon as mere appen- 
formation of dages of the mother country, existing for 

the Empire. ^ 

the benefit of the latter. The advantages 
were many and of varied character and importance. 

Firstly, colonies proved a source of financial gain to the 
mother country in the shape of tribute or revenue paid by 
the dependencies. In the beginning, Britain did not tax 
the colonies but later financially burdened by the wars of 
Revolution she levied taxes on her North American Colonies. 
This policy culminated in the War of American Indepen¬ 
dence. The second advantage derived by 
Advautages to , . , ... 

England from the dominant country was naval or mihtary 

the possessions assfttance she could get by using them as 
naval or military bases. Gibraltar, Malta, 
and the lonion islands in the Mediterranean serve as 
military or naval stations of the British Empire. The 
third advantage is that of commerce. When the modern 
states of Europe discovered that raising of tribute from 
their dependencies was no longer possible they used them 
for commercial profits. To gain this object they excluded 
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from the dependencies all ships except their own; they 
prohibited the ships of the dependencies from trading 
with any part of the w^orld except the dominant country. No 
other European nation carried its colonial monopoly so far as 
Spain did or enforced it with so much vigour. The maxims, 
however, in accordance with which England regulated 
her intercourse with her colonial dependencies were scarcely 
more enlightened. ‘ The leading principle of colonisation 
in all the maritime States of Europe (Great Britain among 
the rest) was,* says Bryan Edwards in his History of the 
West Indies, * commercial monopoly.’ The word monopoly 
in this case admitted a very extensive interpretation. It 
comprehended the monopoly of supply, the monopoly of 
colonial produce, and the monopoly of manufacture. By 
the first, the colonists were prohibited from resorting to 
foreign markets for the supply of their wants; by the second, 
they were compelled to bring their chief staple commodities 
to the Mother Country alone; and by the third, to bring 
them to her in a raw or unmanufactured state, that her 
own manufacturers might secure themselves all the advantage 
arising from their further improvement. This latter princi¬ 
ple was carried so far as to comple the late Earl of Chatham 
to complain in Parliament, that the British colonists in 
America had no right to manufacture even a nail for a 
horse-shoe. Another advantage is that of the emigration of 
surplus population of the dominant counti^. A fifth advan¬ 
tage is the facility of transportation of convicts to the 
dependencies. Thus England transported her convicts to the 
Australian settlements. A sixth advantage is the glory of 
possession itself. 

This state of affairs, viz, the treatment of the colonies as 
mere grounds for British exploitation for the benefit of English¬ 
men and not for the good of the colonists themselves could not 
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last long. In course of time a great change occurred. The 
utilisation of natural resources of the colonies soon led to their 
prosperity, when they began to resent all undue interference 
from the mother country. The chief bone of contention was 
, the colonists claimed to transplant the demo- 

Prosperity of , , , • 

the colonies cratic institutions of their Mother Country in 

brought a their new homes, while Britain resisted this 

claim. The Ministers of George III, in their 
anxiety to retain Parliamentary control over them imposed 
new taxes on the thirteen colonies of North America. The 
colonists resisted this encroachment on their political freedom 
and raised the cry of ‘No taxation without representation’, 
the first principle of British democracy. There were far¬ 
sighted statesmen in the British Parliament who foresaw 
the evil results of taxing the colonies without giving them 


representation in the House of Commons. Lord Camden, for 
instance, spoke on the subject thus; • . whatever is a man’s 
own, is absolutely his own; no man hath a right to take it from 
him without his consent, either expressed by himself or 
his representative; whoever attempts to do it, attempts an 


Liberal states¬ 
men opposofl tlie 
colonial UpHcy 
of the XVIII 
century. 


injury, whoever does it, commits a robbery, 
he throws down and destroys the distinc¬ 
tion between liberty and slavery. Taxation 
and representation are coeval with and 
essential to this constitution. 


My Lords, I challenge any one to point out the time when 
any tax was laid upon any person by Parliament, that 
person being unrepresented in Parliament.’’* Eight years 
later, a motion was made in the House of Commons by the 


Opposition for the repeal of the American Tea Duty Act; it 
was defeated by a large majority. Edmund Burke support¬ 
ing the motion for repeal criticised the policy of the Govern- 


• Speech in the House of Lords, 24 February, 1766. 
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merit in these words: Sir, let the gentlemen on the other 
side call forth their ability; let the best of them get up, and 
tell me, what one character of liberty the Americans have, 
and what one brand of slavery they arc free from, if they 
are bound in their poverty and industry, by all the restraints 
you can imagine on commerce, and at the same time are 
made pack-horses of every tax you choose to impose, with¬ 
out the least share in granting them .... The English¬ 
man in America will feel that this is slavery—that it is 
legal slavery will be no compensation, either to his feelings 
or his understanding.”* The Government of the day pursued 
a different policy. It precipitated a crisis. Ultimately, the 
War of American Independence resulted in the loss to 
England of her thirteen colonies in the heart of North 
America. 

This experience, dearly bought, changed the whole 
aspect of British colonial policy in the XIX century. And 
when troubles in Canada arose in the fourth decade of that 
century, Lord Durham, (sent out to Canada as Governor- 
General), submitted to Her Majesty’s Government his most 
memorable report which marked the beginning of an entirely 
new epoch in the colonial history of Britain. The conclud¬ 
ing words of this valuable contribution to political science 

declared: “If in the hidden decrees of that 
Durham’s Uepoit i j • . 

and the change wisdom by which this world IS ruled, it is 

in colonial written that these countriesf arc not for ever 

policy. . ^ . 

to remain portions of the Empire, we owe it 

to our honour to take good care, when they separate from us, 
they should not be the only countries on the American conti¬ 
nent in which the Anglo-Saxon race shall be found unfit, 
to govern itself.” Thus Lord Durham advocated the sound 

* Speech in the House of Commons, 1^) April 1774. 
t Heferonce is to I^ower C^nadi^ and Upper Canady. 
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policy of SO administering the colonies that they be fitted, 
in course of time, to govern themselves. Sir C. P. Lucas* 
comment of these words was right when he said: “These 
words apply beyond Canada and beyond America. The 
spirit of them transcends the sphere of settlement; it is the 
living force of the whole British Empire. The words are the 
message of a great Englishman to his fellow countrymen, 
that the one thing needful is to leave behind a legacy of 
what is permanently sound and great.*** Britain gave 
Canada, in 1840, a constitution which, led her to grow in 
the fulness of time, into the self-governing dominion along 
federal lines in 1867.t No doubt, the nineteenth century 
saw the beginning of a change in the colonial policy of 
England, yet conditions in many of the colonies did not improve 
very much. Some Englishmen had the conviction that 
British colonial policy was faulty; Great Britain had sent 
out 2,000,000 emigrants to establish new colonies, therefore 
public attention became focussed on the system of the 
government of the colonics. It was believed that the system 
had all the faults of an essentially arbitrary government, 

in the hands of persons who had little per- 

Colonial policy . 

in the second sonal interest m the welfare of those over 
half of the XIX ^j^gm they ruled; who resided at a distance 

century. 

from them; who never had ocular experience 
of their condition; who were obliged to trust to second hand 
and one-sided information; and who were exposed to the 
operation of all those sinister influences which prevailed 
wherever publicity and freedom were not established. These 
persons exercised their power in the faulty manner in which 


* Sir 0. P. Lucas in his Introduction to Lord Durham's Report, 
f The precedent of Canada was, later on, followed in granting 
responsible self-government to other colonies, vijs. llew ^aland^ 
Australia, and South Africa, 
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arbitrary, secret and irresponsible power must be exercised 
over distant communities. Efforts had been made to 
improve the administrative system of the colonies during 
the third quarter of the nineteenth century. 

William Ewart Gladstone, the great Liberal Prime 
Minister, speaking in the House of Commons on 26 April, 
1870, explained the colonial policy of the Government in 
these words: 

We have had experience of the policy of restraint attempted to be 
applied by European Countries to their colonial possossions; and we 
have not only that experience in former generations to guide us, but 
we have also had most serious warnings addressed to ourselves, 
especially in the case of the great colony of Canada. Therefore, it is 
an honourable chapter in the history of our own times that there has 
been a great and almost continuous effort among our statesmen, with* 
out distinction of party, to work out a policy such as to avoid the 
peril and disgrace, which, whenever the period should arrive, would 
attach to separation effected by violence and bloodshed. This is done 
to the present hour, and it is not, as supposed, the introduction of a 
new policy, but the successive application of principles now estab¬ 
lished and recognized hy persons of authority of every shade of poli¬ 
tics, and received, it may he said, with universal assent. That is the 
case as regards the policy we have endeavoured humbly to pursue; 
and it does not, in my opinion, tend to weaken the relations between 
the mother country and the colonies, but on the contrary, while secur¬ 
ing the greatest likelihood of a perfect peaceable separation, whenever 
separation may arrive, gives the best chance of an indefinitely long 
continuance of a free and voluntary connection. Tliat is the footing 
on which we, like our predecessors, have endeavoured to found our 
colonial nolicy. ^ rmiom and roInNf(irif},\'iii form f/<r churucicr of the connect 
linn affd onr jndirt/ i,s not to hr rr^nrord o.s o norrrptitionn or rUnidr^tinr luruns 
of irorliiiuf out fhr forrgonr jturposr of nijsfitig of the rolonios, hut tin the fnu'tf 
and hr.*iT^ if not the only mcan.s^ of Jnlfilliny one oblif/ation.s to them. 

This change in British colonial policy increased the 
opportunities for a closer co-operation between Britain and 
her overseas possessions. Accordingly, the first Colonial 
Conference (1887) was held in London, at the time of Queen 
Victoria’s Jubilee. The conference was held to discuss 
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matters of common interest to Britain and the colonies. 
Era of Colonial Representatives of all Colonics attended the 
Conferences. Conference and utilised this opportunity tc 
hold discussions with members of the British Cabinet. Ten 
years later, in 1897, the Second Colonial Conference was 
held, attended by the Prime Ministers of Canada, New 
South Wales, Victoria, New Zealand, Queensland, Cape 
Colony, South Australia. Newfoundland, Tasmania, Wes¬ 
tern Australia, and Natal. .The chief object of holding 
this conference was to have an exchange of views with the 
representatives of the colonies, in an informal and friendly 
manner, without coming to any binding decisions which the 
Colonial Governments might feel reluctant and unwilling to 
carry out. As a result of the discussions, the idea of an 
Imperial Federation was definitely ruled out. But useful 
suggestions were made with regard to inter-imperial co-opera¬ 
tion in defence, commercial and immigration matters. 

In 1902, on the occasion of King Edward VITs corona¬ 
tion, a third Colonial Conference was held, when it was 
decided to create some permanent advisory body to keep 
up this spirit of co-operation. It may here be mentioned 
that these colonies this time had passed the age of infancy as 
self-governing countries and they had very well worked the 
democratic institutions granted them by the British Parlia¬ 
ment. So that Britain had then to deal with fully grown-up 
nations within the Empire. This conference was followed 
by that of 1907, which proved to be of very great import¬ 
ance. It stressed the fact that “the advance of the Empire 
depended as much on material co-operation as on changes of 
Government organization. The Conference also marked an 
interesting epoch in the history of the Empire, for it changed 
its style to Imperial Conference, and bestowed on the#self- 
gpverning Cplonies the title pf Dpminipns, as a pomplimentary 
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acknowledgement of their higher status.*’* It also decided 
that the Imperial Conference should be held every four 
years. In 1911, the Second Imperial Conference was held, 
while that of 1915 could not be held on account of the 
Great War. 

Before the Great War (1914-18) broke out, Canada, 
Australia, New Zealand and the Union of South Africa had 
all become self-governing dominions with responsible govern¬ 
ment according to the several Acts passed by the British 
Parliament. The spontaneous loyalty shown by the domi¬ 
nions in the War showed the wisdom of those British states¬ 
men who had translated the new policy of granting responsi¬ 
ble self-government, as enunciated by Lord Durham in his 
Report, into action. The Imperial Conference of 1917 
Imperial Oonfe- resolved that any re-adjustment of constitu- 
rence of 1917. tional relations (between the dominions 
and England), while thoroughly preserving all existing 
powers of self-government and complete control of domestic 
affairs, should be based upon a full recognition of the 
Dominions as autonomous nations of an Imperial Common¬ 
wealth, should recognize their right to an adequate voice in 
foreign policy and in foreign relations, and should provide 
effective arrangements for continuous consultation in all 
important matters of common Imperial concern and for such 
necessary concerted action founded on consultation as the 
several Governments may determine. 

The next conference was held in 1921, even though the 
War Cabinets of 1917 and 1918 in England consulted the Do- 
minion Premiers on all important matters relating to the war. 
The Imperial Conference of 1926 took a further step and ap¬ 
pointed a committee, with Lord Balfour as chairman, to inves¬ 
tigate all matters of inter-Impcria^lation^ Th^ 

• Keith. Oon^stitutionT Administr^^^ and Laws of the Empire, p. 103. 
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Imperial Oonfe- camc to a very definite and valuable decision, 
renoe of 1926. often Called the Balfour Declaration, regard¬ 
ing the political status, inside the Empire, of the fully self- 
governing dominions. It defined their status thus: '*The7j 
are autonomous communities within the British Empire^ equal in 
status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allegiance 
to the Cl own, and freely associated as members of the British 
Commonwealth of Nat ions But it opined that the then 
existing arrangements (in 1926) were not admittedly in 
accord with the position described in the above Declara¬ 
tion. There were restrictions which required important 
alterations, particularly in the Royal Style and Titles and 
the status of the Governor-General. At the suggestion of 
the Committee, the Conference recommended the appoint¬ 
ment of a committee representative of Great Britain and the 
Dominions to examine the question and submit a report. 
Accordingly, a Conference met in London in 1929 to 
examine the operation of Dominion Legislation and Mer¬ 


chant Shipping Legislation. It submitted its report which 
was considered at the Imperial Conference of 1930. This 
Imperial Conference substantially adopted the report and 
advised necessary legislation by the Imperial Parliament 
Imperial Oonfe- to give legal recognition to the status of 
renoe, 1930. equality, contained in the Balfour Declara¬ 

tion, and to remove the constitutional restrictions in the 
path of the Dominions to achieve that status. 

Accordingly, the Imperial Parliament passed the famous 
Statute of Westminster which received the King’s assent on 
December 11, 1931. With the passing of this Statute 
Statute of West- which marks an event in British constitu- 


minster, 1931. 


tional history, the Dominions have acquired 


the status of equality with Great Britain inside the British 
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Commonwealth of Nations, in all matters internal as well as 
international. 

Ever since the passing of the British North America Act 
of 1867 up to the grant of responsible self-government to 
South Africa in 1909, there had been placed certain statu¬ 
tory restrictions over the powers of the governments of these 
dominions. These restrictions were of legislative, executive 
and judicial nature. All legislative enactments required the 
assent of the King who was represented by the Governor- 
General. Hence the Governor-General could, in the King’s 
name, withhold his assent to any law passed by a dominion 
legislature. Secondly, the Governor-General, again in the 
name of the King, sometimes ignored the wishes of the 
dominion ministry. The dominion legislature could not 
pass any laws repugnant to Acts of Imperial Parliament, ncr 
could it legislate against the spirit of the Merchant Shipping 
Act of 1894 (which restricted the legislative power of the 
dominions) or the Colonial Laws Validity Act of 1865. The 
judicial power of the dominions was restricted by the provi¬ 
sion of an appeal from the highest judicial tribunal of the 
dominion to the Judicial Committee of His Majesty’s Privy 
Council. Again, the Canadian Parliament could not amend 
the British North America Act, 1867, but had to look to the 
British Parliament for all constitutional amendments. The 
Statute of Westminster has now introduced several legal 
changes of a far-reaching character. 

Because of its great importance, the Statute is reproduced 
here in its full text: 

THE STATUTE OP WESTMINSTER, 1931 
(22 Geo. 5, c. 4) [11 Dec. 1931.] 

Whereas the delegates of His Majesty’s Governments 
in the United Kingdom, the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New Zealand, 
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the Union of South Africa, the Irish Free State and New¬ 
foundland, at Imperial Conferences holden at Westminster 
in the years of our Lord nineteen hundred and twenty-six 
and nineteen hundred and thirty did concur in making the 
declarations and resolutions set forth in the Reports of the 
said Conferences: 

And whereas it is meet and proper to set out by way 
of preamble to this Act that, inasmuch as the Crown is the 
symbol of the free association of the members of the British 
Commonwealth of Nations, and as they are united by a 
common allegiance to the Crown, it would be in accord with 
the established constitutional position of all the members of 
the Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the Throne 
or the Royal Style and Titles shall hereafter require the 
assent as well of the Parliaments of all the Dominions as of 
the Parliament of tlie United Kingdom: 

And whereas it is in accord with the established cons¬ 
titutional position that no law hereafter made by the 
Parliament of the United Kingdom shall extend to any of 
the said Dominions as part of the law of that Dominion 
otherwise than at the request and with the consent of that 
Dominion: 

And whereas it is necessary for the ratifying, confirm¬ 
ing and establishing of certain of the said declarations and 
resolutions of the said Conferences that a law be made and 
enacted in due form by authority of the Parliament of the 
United Kingdom: 

And whereas the Dominion of Canada, the Common¬ 
wealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish 'Free State and New¬ 
foundland have severally requested and consented to the 
submission of a measure to the Parliament of the United 
Kingdom for making such provision with regard to the 
matters aforesaid as is hereafter in this Act contained: 

Now, therefore, be it enacted by the King’s most Ex¬ 
cellent Majesty by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows:— 
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1. In this Act the expression “Dominion” means any 
of the following Dominions, that is to say, the Dominion of 
Canada, the Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, the Irish Free 
State and Newfoundland. 

2. (i) The Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this Act 
by the Parliament of a Dominion. 

(ii) No law and no provision of any law made after 
the commencement of this Act by the Parliament of a Domi¬ 
nion shall be void or inoperative on the ground that it is 
repugnant to the law of England, or to the provisions of any 
existing or future Act of Parliament of the United Kingdom, 
or to any order, rule or regulation made under any such Act, 
and the powers of the Parliament of a Dominion shall in¬ 
clude the power to repeal or amend any such Act, order, 
rule or regulation in so far as the same is part of the law of 
the Dominion. 

3. It is hereby declared and enacted that the Parliament 
of a Dominion has full power to make laws having extra¬ 
territorial operation. 

4. No Act of Parliament of the United Kingdom passed 
after the commencement of this Act shall extend, or be 
deemed to extend, to a Dominion as part of the law of that 
Dominion, unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the enact¬ 
ment thereof. 

5. Without prejudice to the generality of the foregoing 
provisions of this Act, sections seven hundred and thirty- 
five and seven hundred and thirty-six of the Merchant 
Shipping Act. 1894, shall be constructed as though reference 
therein to the Legislature of a British possession did not 
include reference to the Parliament of a Dominion. 

6. Without prejudice to the generality of the foregoing 
provisions of this Act, section four of the Colonial Courts 
of Admiralty Act, 1890 (which requires certain laws to be 
reserved for the signification of His Majesty’s pleasure or to 
contain a suspending clause), and so much of section seven 
of that Act as requires the approval of His Majesty in 
Council to any rul^s of Court for regulating the practice 
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and procedure of a Colonial Court of Admiralty, shall 
cease to have effect in any Dominion as from the commence¬ 
ment of this Act. 

7. —(i) Nothing in this Act shall be deemed to apply 
to the repeal, amendment or alteration of the British North 
America Acts, 1867 to 1930, or any order, rule or regulation 
made thereunder. 

(ii) The provisions of section two of this Act shall 
extend to laws made by any of the Provinces of Canada and 
to the powers of the legislatures of such Provinces. 

(iii) The powers conferred by this Act upon the Parlia¬ 
ment of Canada or upon the legislatures of the Provinces 
shall be restricted to the enactment of laws in relation to 
matters within the competence of the Parliament of Canada 
or of any of the legislatures of the Provinces respectively. 

8. Nothing in this Act shall be deemed to confer any 
power to repeal or alter the Constitution or the Constitution 
Act of the Commonwealth of Australia or the Constitution 
Act of the Dominion of New Zealand otherwise than in 
accordance with the law existing before the commencement 
of this Act. 

9. —(i) Nothing in this Act shall be deemed to authorize 
the Parliament of the Commonwealth of Australia to make 
laws on any matter within the authority of the States of 
Australia, not being a matter within the authority of the 
Parliament or Government of the Commonwealth of 
Australia. 

(ii) Nothing in this Act shall be deemed to require 
the concurrence of the Parliament or Government of the Com¬ 
monwealth of Australia in any law made by the Parliament 
of the United Kingdom with respect to any matter within 
the authority of the Parliament or Government of the 
Commonwealth of Australia, in any case where it would 
have been in accordance with the constitutional practice 
existing before the commencement of this Act that the 
Parliament of the United Kingdom should make that law 
without such concurrence. 

(iii) In the application of this Act to the Common¬ 
wealth of Australia the request and consent referred to in 
section four shall mean, the request and consent of the 
Parliament and Government of the Commonwealtht 
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10. (i) None of the following sections of this Act. that 
is to say. sections two. three, four, five and six, shall extend 
to a Dominion to which this section applies as part of the 
law of that Dominion unless that section is adopted by the 
Parliament of the Dominion, and any Act of that Parliament 
adopting any section of this Act may provide that the 
adoption shall have effect either from the commencement of 
this Act or from such later date as is specified in the adopt¬ 
ing Act. 

(ii) The Parliament of any such Dominion as aforesaid 
may at any time revoke the adoption of any section referred 
to in subsection CD of this section. 

(iii) The Dominions to which this section applies are the 
Commonwealth of Australia, the Dominion of New Zealand 
and Newfoundland. 

11. Notwithstanding anything in the Interpretation 
Act, 1889, the expression “Colony.’' shall not, in any Act 
of the Parliament of the United Kingdom passed after the 
commencement of this Act, include a Dominion or any 
Province or State forming part of a Dominion. 

12. This Act may be cited as the Statute of Westmins¬ 
ter, 1931. 

The preamble to the Act recognises that “the Crown is 
the symbol of free association of the members of the British 
Commonwealth of Nations," and declares that as “they are 
united by a common allegiance to the Crown, it would be 
in accord with the established constitutional position of all 
the members of the Commonwealth in relation to one 
another that any alteration in the law touching the Succes¬ 
sion to the Throne or the Royal Style and Titles shall here¬ 
after require the assent as well of the Parliaments of all the 
Dominions as of the Parliament of the United Kingdom." 
The Act removes all restrictions on dominion legislation, 
imposed by the Colonial Laws Validity Act. It declares 
that no dominion law shall be deemed inoperative on the 
ground of its b^ing repugnant to the law of England, and 
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empowers the Parliament of a Dominion to repeal or amend 
any law of British Parliament in so far as the same is part of 
the law of the Dominion. It further provides that no law 
made, after the commencement of this Act, by the British 
Parliament, shall extend to any Dominion unless the 
Dominion has expressly consented to the enactment thereof. 
In short, the Statute of Westminster defines the status of 
the self-governing Dominions, viz. the Commonwealth of 
Australia, the Dominion of Canada, the Dominion of New 
Zealand, the Union of South Africa, the Irish Free State 
(now called Eire) and Newfoundland, as that of perfect 
equality with Great Britain inside the British Commonwealth 
of Nations. What a change from the Colonial policy of 
1773 to the Dominion Status of 1931 ! 

Legally speaking, the Statute of Westminster does not 
abolish the sovereignty of the British Parliament over the 
Dominions, for no Parliament can enact a law to bind its 


successors. While retaining this Parliamentary Sovereignty, 
the Statute specifies the manner in which it is to be exer- 


Legal sove¬ 
reignty of Par¬ 
liament is intact. 


cised; section 4 lays down that ‘no Act of 
Parliament of the United Kingdom passed 
after the commencement of this Act shall 


extend, or be deemed to extend, to a Dominion as part of the 
law of that Dominion, unless it is expressly declared in that 


Act that that Dominion has requested, and consented to, 


the enactment thereof.’ 


The position of the King in each Dominion, consequently, 
acquires a new meaning. He is now the King of each 
Dominion; for example, the power of the King in Canada is 

The position of of Canada and not 

the King in the that of the King of England. The King of 
Dominions. Canada, therefore, acts on the advice of 

his Canadian Ministers in all matters relating to the 
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administration of Canada. As Keith points out, when the 
new buildings of the Union of South Africa in London 
were opened by the King in 1932, he had in waiting not 
the Home Secretary but a representative of South Africa. 
When the King visited Canada in 1939, he performed the 
Royal functions himself; he appeared in the Canadian 
Parliament, promulgated Bills and received the credentials 
of the U. S. A. Minister to Canada, and held a meeting of 
his Canadian Privy Council. All this he did in his capacity 
as the King of Canada and not as the King of England. 

The Statute of Westminster legalises the external sove¬ 
reignty also of the Dominions, a sovereignty which had 
Existed in several facts before 1931. The admission of the 
Dominions to the League of Nations as independent mem¬ 


bers and their election to the Council of the League was 
an important example of their independence. When the 


External inde- 


Abdication Act was passed in December 


pendence of the 
Dominions. 


1936, prior consent of the Dominions had 
been obtained by the British Cabinet 


because the Act was introducing a great constitutional 


change in Monarchy. When the present war between 
Great Britain and Germany was declared, the constitutional 


position of the Dominions in international relations was put 
to a great test. United Kingdom, not the Dominions, 
declared war on Germany at 11 a. m. on September 3, 1939. 
The Australian Commonwealth declared war on Germany 


on September 5. South African Government of General 


Hertzog moved a motion for neutrality of the Union of 
South Africa but it was defeated by 80* votes against 67, 
The Government resigned; a new cabinet was formed by 
General Smuts and South Africa declared war on Germany 
on September 6. The Canadian Parliament discussed the 
question of Canada’s participation in the war and approved 
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of the declaration of war against Germany on September 9. 
The Irish Government declared the neutrality of Eire. 
All these decisions were made by each dominion for itself 
and not under any pressure from Great Britain. 

Several Dominions maintain their own ambassadors at 
foreign courts. They have also carried on independent 
negotiations with foreign states on commercial and allied 
questions. Some constitutionalists maintain that the 
Dominions have acquired, under the Statute of Westmins¬ 
ter, the right of secession from the British Commonwealth 
of Nations In the Union of South Africa, at least, there 
has been a move for secession, though it seems inconceivable 
that a Dominion will secede and lose the protection of the 
Commonwealth against any foreign aggression. 

Since the passing of the Statute of Westminster, the 
position of a Dominion Governor-General has, naturally, 
acquired a new prestige. He represents now not the King 
Dominion Gov- of England but the King of the Dominion 
ernor-General. concerned* He is appointed by the King 

by letters patent issued under the Royal Sign Manual. But 
in the selection of the Governor-General the King is mainly 
guided by any advice given by his Ministers of the Domi¬ 
nion concerned. The Imperial Conference of 1930 had 
conceded the right of a Dominion to make its own choice 
of Governor-General; soon after that. Sir Isaac Isaacs was 
appointed Governor-General of the Commonwealth and 
Lord Bessborough as Governor* General of Canada on the 
advice of the Commonwealth and Canadian Ministers 
respectively. Leave of absence to a Dominion Governor is 
now given through the Prime Minister of the Dominion and 
not through a Secretary of State. Thus a Dominion Governor- 
General, as representing the authority of the King of the 
Dominion, is now merely a constitutional head acting on the 
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advice of his Cabinet just as the King of England acts on 
the advice of the British Cabinet. 
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CHAPTER XII 


DOMINION OF CANADA 

The significance of Confederation is that it provided an instrument 
of government which enabled the French, while retaining their distinct 
national life, to become happy partners with the British and attain a 
Canadian super-nationality, embracing a loyalty extending beyond 
their own group to that of the Dominion as a whole. {Al(\i-andcr 

The Dominion of Canada, member of the British Common¬ 
wealth of Nations, has an area of 3, 695,000 square miles, 
and a population of 11,200,000 human souls. Of the latter 
nearly 3 millions are of French origin. Canada was the 
earliest British colony formed into a dominion with a federal 
constitution, in the British Empire. Its constitution, 
therefore, presents many novel features, particularly on 
account of the presence of a large French population which 
predominates in the province of Quebec. 

HISTORY OF THE CONSTITUTION 

The French colonists founded the Colony of Canada in 
1608. In the beginning %it was autocratically governed 
by the French King as a province of France. On the out¬ 
break of the Seven Years* War between the French and the 
English in Europe, the nationals of these two countries 
began to fight in Canada as well. General Wolfe, the com¬ 
mander of the English forces in North America, conquered 
Quebec on September 18, 1759, and Montreal a year later, 
and thus gained Canada to England. The Treaty of Paris, 
1763, recognised the cession of Canada by France to the 
King of England, providing at the same time that “His 
Britannic Majesty, on his part, agrees to 

Upto 1739. 

grant the liberty of the Catholic religion 
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to the inhabitants of Canada . . The King of England, 
thereafter, appointed a Governor for Canada, who was to 
be assisted by a council and an assembly. The subsequent 
influx of British immigrants into this new country compli¬ 
cated the political problem. The system of administration 
satisfied neither the French majority nor the British minority. 
In 1770, the efforts of Governor Carleton resulted in the 
passing, by the British Parliament, of “the Quebec Act of 
1774, which removed most of the grievances and disabilities 
of the Roman Catholics.”* The War of American Indepen¬ 
dence further changed the whole aspect of Canadian politics, 
because a large number of loyalists from U. S. A, entered 
Canada and settled there. In 1791, the British Parliament 
passed the Constitutional Act (Canada Act), again at the 
suggestion of Carleton (then known as Baron Dorchester, 
and appointed Governor for a second time in 1787). This 
Act divided Canada into Upper Canada with a British 
majority and Lower Canada with a French majority. Each 
province was given a nominated and hereditary Council and 
an elected Assembly. The Governor obtained virtually 
independent control by getting the Crown revenues and 
military grants, without having to wait for supplies on 
the will of the legislature. In this way, the Canadian 
executive became independent and irresponsive, and it 
received its instructions from ‘the Colonial Office lying 
thousands of miles away and little acquainted with the real 
situation’. In Lower Canada the British dominated in the 
-Council and the French in the Assembly. Hence, each 
house tried to get larger powers than the other. “This 
often created dead-locks between the representative Assembly 
and the irresponsive executive. The French versus English 
controversy assumed unmanageable proportions in Lower 


• SbArina, Federal Polity, p, 86. 
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Canada, and Papineau, the leader of the French, who had 
often been elected Speaker of the Assembly, rose into revolt 
and appeal was made to arms. The rebellion was 
suppressed and Papineau fled, but the smouldering embers 
of discontent were not finally extinguished. In Upper 
Canada too, there was discontent and the British majority 
clamoured for popular control over the administration/'* 

To deal with this complex problem of Canada, the British 
Government suspended the constitution of that colony and 
sent out Lord Durham, armed with full administrative powers. 
Within two years of his appointment (1837-39) Lord Durham 
studied the whole situation closely and submitted to the 
Durham’s British Government his celebrated report 

which is rightly considered a great landmark 
in British Colonial History. He complained of the disorganised 
militia, the obstruction and perversion of justice on account 
of the racial animosity between the British and the French 
inhabitants, the unrepresentative character of the Governor 
and his too much dependence on the Colonial Office, and 
the irresponsive and irresponsible executive. To cure all 
these evils he suggested that though inexperience might lead 
to a few mistakes here and a few mistakes there, the colony 
must be granted a form of government responsible to the 
colonists themselves. He hoped that then and then alone 
the English and the French would learn to respect each 
other’s feelings. 

Though all the suggestions Lord Durham made did not 
meet with the approval of the British Government, Parlia¬ 
ment passed an Act uniting the Upper and the Lower Canada, 
on 23rd July, 1840. The opening words of the Preamble to 
the Act, viz. “Whereas it is necessary that Provision be 
made for the good Government of the Provinces of Upper 


• Ibid. p. 80. 
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Canada and Lower Canada in such manner as may secure 
the Rights and Liberties and Promote the Interests of all 

United Canada Majesty’s Subjects within the 

same: And whereas to this end it is expedient 
that the said Provinces be re-united and form one Province 
for the purposes of Executive Government and Legislation 
. . indicated that the British Government felt convinced 


at that time, that a re-union of the two provinces was likely 
to give peace to Canada. For two decades the system of 
government established by this Act continued to work, but 
the intrinsic differences not only in the composition of the 
populations of the two parts of Canada but also in their 
various interests, coupled with the desire of the adjoining 
colonies to strengthen their political bond, opened new pro¬ 
blems. In these circumstances, “This system failed to satisfy 
the Colonists who began to feel the great necessity of a 
federal form of union between all the Colonies’*' in North 
America.*’! 


The need of communications between the different parts 
of the vast country and the expansion of agriculture to 
the western parts brought the colonists closer together. 
And in 1860, the movement for union took a vocal shape. 
The delegates from all the important colonies including Nova 
Scotia, New Brunswick and Prince Edward Island, met at 
Quebec and on 24th October, 1864, and passed the famous 
Quebec Jiesoluiions embodying the essentials of a federal 
Quebec Resolu- constitution for a united and bigger Canada, 
tions and after. An influential delegation of statesmen from 
the principal colonies crossed over to England to dixuss 
their constitutional problem with Her Majesty’s Government. 
After fruitful discussions, the British Government gave 


« Only those colonies that were under the rule of the British, 
t Federal Polity, p. 89, 
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Canada a new constitution embodied in an Act of Parliament 
(The British North America Act, 29 March, 1867, 30 and 
31 Viet. Chap. 3. “Statutes at Large.“)» establishing a feder¬ 
ation in Canada ‘ The Act of 1867 marked a distinct 
departure in the colonial policy of Britain and showed that 
the lesson of the American Revolution liad not been lost in 
the counsels of the British Cabinet. It also indicated that 
even while owing common allegiance to their British 
Sovereign the colonies could evolve a system of government 
which would satisfy their aspirations. It was this lesson of 
the Canadian federation which placed before the other parts 
of the British Empire an example which was soon followed 
with vantage.*’* 

THE CONSTITUTION OF 1867 

As already said, the British North America Act of 1867 
was based generally on the famous Quebec Resolutions of 
1864. Resolution No, 3 ran: “In framing a constitution for 
Principles of the the general government, the Conference, 
Constitution. ^ view to the perpetuation of our 

connexion with the Mother Country, and the promotion of 
the best interests of the people of these Provinces, desire to 
follow the model of the British Constitution, so far as our 
circumstances permit.” This desire of the Colonists was 
embodied in the Act itself the Preamble to which stated: 
“Whereas the Provinces of Canada, Nova Scotia, and New 
Brunswick have expressed their desire to be federally united 
into one Dominion under the Crown of the United Kingdom 
of Great Britain and Ireland with a Constitution similar in 
Principle to that of the United Kingdom ...” Thus the consti¬ 
tution of Canada, based generally on the British model, 
follows most of the British traditions. The chief features of 
this constitution are the following: 


Ibid. p. 90. 
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(1) It establishes a parliamentary executive as opposed 
to a presidential one (as of U. S. A,) or a collegiate one 
(as of Switzerland.) 

(2) The upper house of the federal Parliament is 
composed of senators appointed for life by the Governor- 
General. The name Parliament is borrowed from England 
and life membership of the Senate is an attempt to make 
some kind of approach to the House of Lords. 

(3) The powers of the federal government are greater 
than those of the component units which have been named 
as provincefi and not stales, the former designation showing 
a kind of subordination to the centre. All residuary powers 
belong to the central government. 

(4) To follow the British constitution as far as possible, 
the Act provides for the creation of a Privy Council of 
Canada, on the lines of the British Privy Council. This is 
a very singular feature of the Canadian constitution, not to 
be seen in the constitution of any other British dominion. 

(5) The amendment of the constitution can be, in 
theory at least, made only by the British Parliament. In 
this respect, too, Canadian constitution is different from the 
other British dominion constitutions. 

(6) The powers of the Canadian judiciary arc also less 
than those of the Australian judiciary, though after the 
passing of the Statute of Westminster the actual practice 
has become different from the theory. 

Canada was the first country within the British Empire 
to get a federal form of government. Hence, British 
federalism, born only in 1867, has some peculiar features of 
its own. Firstly, it has preferred the parliamentary form of 
government. Secondly, on account of the connexion of the 
British Colonies with the mother country, the British 
Sovereign appears as the (nominal) head of the executive, 



284 


MODERN GOVERNMENTS 


and the legislative power is also vested in the (British) 
Sovereign and a (dominion) parliament. These features of 
British federalism distinguish it from American or Continental 
federalism. 

The working of the federal constitution (1867) of Canada 
has given the French population of Lower Canada (commonly 
called the Province of Quebec) a chance to govern itself. 
But the lapse of nearly three decades has obliterated much 
of the racial differences between the Canadians of French 
and British origin, so much so that the people of Lower 
Canada now do not call themselves French but simply 
Canadians or French-speakers. “So far as they belong to 
France, it is to France of the eighteenth, not of the twentieth 
century. Since the Revolution of 1789, and still more since 
the establishment of the present Republic in France they 
have been but slightly affected by French political institutions 
or ideas; for though educated men read French books, the 
anti-clerical attitude of the Republicans who have governed 
France during the last forty years has been repellent. It 
is true that the two races in Canada have not blended, nor 
are they likely to blend, yet the old animosities of the 
prc l840 days have generally disappeared and this is mainly 
due to the constitution of 1867 which has given them an. 
opportunity to live apart and yet as equal partners in the 
common Dominion Government. 

THE FEDERAL GOVERNMENT 

As said above, the federal government has larger powers 
than the governments of the provinces. Few federations 
give to the central authority the extensive powers enjoyed 
by the Dominion Government in Canada.! According to 

# Hryce. Modern Democracies, vol. I, p. 521. 

■t Dawson. Constitutioual Issues in Canada^ 1900*1931; p. 431. 
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Its Powers constitution, the exclusive 

legislative power of the federal government 
extends to the following subjects: 

(1) The public debt and property. 

(2) The regulation of trade and commerce. 

(3) The raising of money by any mode or system of 
taxation. 

(4) The borrowing of money on the public credit. 

(5) Postal service. 

(6) The census and statistics. 

(7) Militia, military and naval service, and defence. 

(8) The fixing of and providing for the salaries and 
allowances of civil and other officers of the Government 
of Canada. 

(9) Beacons, buoys, lighthouses, and Sable Island. 

(10) Navigation and shipping. 

(11) Quarantine and the establishment and maintenance 
of marine hospitals. 

(12) Sea coast and inland fisheries. 

(13) Ferries between a Province and any British or 
foreign country or between two Provinces. 

(14) Currency and coinage. 

(15) Banking, incorporation of banks, and the issue of 
paper money. 

(16) Savings banks. 

(17) Weights and measures. 

(18) Bills of exchange and promissory notes. 

(19) Interest. 

(20) Legal tender. 

(21) Bankruptcy and insolvency. 

(22) Patents of invention and discovery. 

(23) Copyrights. 

(24) Indians, and lands reserved for Indians. 
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(25) Naturalization and aliens. 

(26) Marriage and divorce. 

(27) The criminal law, except the constitution of courts 
of criminal jurisdiction, but including the procedure in 
criminal matters. 

(28) The establishment, maintenance, and management 
of penitentiaries. 

(29) Such classes of subjects as arc expressly excepted 
in the enumeration of the classes of subjects by this Act 
assigned exclusively to the Legislatures of the Provinces. 

And any other matter coming within any of the classes 
of subjects enumerated in this section shall not be deemed 
to come within the class of matters of a local or private 
nature comprised in the enumeration of the classes of 
subjects by this Act assigned exclusively to the Legislatures 
of the Provinces.* 

The Federal Government exercises still another kind of 
control over the provincial governments through the agency 
of the Governor-General in Council in that he appoints and 
also removes the heads of provincial governments, called 
Lieutenant-Governors, andean disallow any legislation passed 
Federal control by a provincial legislature. So far only two 
over Provinces. Lieutcnant-Govemors have been removed 
by the Governor-General in Council. “The power of dis¬ 
allowance.. on the other hand, was freely used during the 
first thirty years of the federation, and it constituted at that 
time a serious menace to provincial legislative autonomy.“t 
And though, in theory, this power of disallowance still 
remains “legally unimpared” it has not been frequently 
used after the close of the last century. Recently the 
Dominion Government has begun to exercise a new form 

♦ Art. 19 of the British North America Act, 1867. 
t Dawson. Constitutional Issues in Canada, p. 482. 
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t)f control over the provincial governments—a control not 
contemplated by the Act. This is the system of grants- 
in-aid which enables the Dominion Government to control 
the sphere of action of provincial governments by giving 
them grants for specific purposes, which enable these govern¬ 
ments to initiate new work in their sphere. 

The legislative power is vested in the King and a Parlia¬ 
ment. 

The Federal (Dominion) Legislature of Canada is a 
bicameral legislature and is generally based upon the British 
model. It is called the Parliament of Canada and consists 
of a House of Commons (the Lower Chamber) and a Senate 
The Federal (the LTpper Chamber). Its legislative powers 

Legislature. already been mentioned above. 

According to the Representation Act, 1933, the Canadian 
House of Commons consists of, at present, 245 members 
distributed thus: Ontario 82, Quebec 65, Saskatchewan 21, 
Manitoba 17. Alberta 17, British Columbia 16, Nova Scotia 
12, New Brunswick 10, Prince Edward Island 4, and Yukon 
1, The original membership (under Act. 37 of the Act) 
was fixed at 181, but Art. 51 provided for the readjust¬ 
ment of representation by the Parliament 
of Canada, after every decennial census 
subject to the these rules: Quebec shall 
have the fixed number of 65. Each of the 
other provinces shall have a number which will bear the 
same proportion to the population of the province as the 
number 65 bears to the population of Quebec, every fraction 
above onehalf being counted as one. In any such readjust¬ 
ment the existing representation of a province would not be 
reduced unless the proportionate population of the province 
at the preceding census had during the following census 
diminished by five or more than five per cent. But in no 


Principles of 
Kepreseiitation 
in the Lower 
House. 
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case shall the representation of Quebec be less than 65. So 
that the total representation of the whole Dominion in 
the Commons would be determined by dividing the total 
population of Canada by the quotient obtained by dividing 
the population of Quebec by the number sixty-five. The 
following formula makes it still more clear: 


Strength of the House of Commons== 


Pop Illati on of Cana da 
Population of Quebec 


65 


Calculating thus, the representation in the Canadian 
House of Commons at present comes to one member for 
35,286 persons approximately. At every decennial census, 
due to increase in population, and also due to the other 
provinces joining the federation’^ there has been an increase 
in the membership of the House whose present strength is 
245. Twenty members form a quorum for the sitting of the 
House. The House elects its own Speaker who presides over 
its sittings. The normal life of the House is five years but 
it may be dissolved earlier provided the Governor-General 
permits the Prime Minister to make a fresh appeal to the 
country. All questions in the House are decided by a bare 
majority vote, and when the voices (excluding that of the 
Speaker) are equal, but not otherwise, the Speaker has a 
vote. There is universal adult suffrage for election to the 
House which thus represents the general will of the people. 
The Dominion Act of 1920 has given every adult male and 
female a vote provided he or she is a British subject and has 
been resident of Canada for a year and of the constituency 


• In 1807, there were only four provinces, r/r. Ontario, Quebec, Nova 
Scolisi and New Brunswick in the federation. British Golurnbia joined 
it in 1871, Prince Ed ward Island in 1873, Manitoba in 1870, and Alberta 
and Saskatchewan in 1905, under Article llG of the Act which provid¬ 
ed for admission of new nembers. 
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concerned for two months. And “persons personally 
naturalised are also eligible, but there arc certain limitations 
as to wives and children of such persons, and alien women 
married to British subjects, and as to persons who are 
specially disqualified in any province, as are North American 
Indians in some provinces, and Indians, Japanese and Chinese 
naturalised subjects in British Columbia “ 

The Senate, or the upper house, consists of, at present, 
96 members distributed thus: Ontario 24, Quebec 24, the 
Maritime Provinces 24 (Nova Scotia 10, New Brunswick 10 
and Prince Edward Island 4), and the fourth group of four 
provinces 24 (six each province). The Canadians desired to 
follow the British model but as hereditary membership (like 
that in the English House of Lords) could not be arranged, 
Composition of Senators are appointed for life by the 
the Senate. Governor-General on the recommendation 

of the Cabinet. Therefore, vacancies that occur in the 
Senate are naturally given by the Cabinet to the old persons 
who have served the political party to which the Cabinet 
belongs. For this reason, the Senate is sometimes derided 
as the bribery fund in the possession of the Cabinet. 
Another undemocratic feature of the Canadian Senate is the 
high qualification for its membership. Art. 23 lays down 
the qualifications for a Senator. He should be of the full 
Qualifications of age of thirty years. He should be cither a 
Senators. natural-bom subject of the British Sovereign 

or a naturalised citizen under law of British Parliament or 
of any of the Canadian legislatures. He must possess free- 
hold and unencumbered property of the value of four 
thousand dollars. He must be a resident of the province 
for which he is appointed. In the case of Quebec he must 
be a resident of the electoral district for which he is 
appointed. 
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In case of a vacancy by death, resignation or otherwise 

of a Senator, the Governor-General proceeds to appoint his 

successor. The Governor-General has also the right, to be 

Nominees of exercised in the name of the Sovereign, to 

Governor- nominate four to eight additional Senators 

General. , o 

to the Senate to solve a dead-lock between 

the two chambers. A Senator loses his seat if he is absent 

from two consecutive sessions of the Senate, if he takes an 

oath of allegiance to a foreign power, if he is convicted of 

treason or felony, if he is declared bankrupt, or if he ceases 

to hold the necessary property qualification. 

The Governor-General appoints a Senator to be the 
Speaker of the Senate and may remove him and appoint 
another. At least fifteen Senators form a quorum The 
Speaker always has a vote, but in case of equality of votes 
the decision is considered to be in the negative. The Senate 
is largely a revising chamber and has undoubtedly failed to 
be the sheet-anchor of provincial interests. 

The rules of legislative procedure in the Canadian 

Parliament closely follow those in the parent body, viz, the 

British Parliament. It is, in both countries, the lower house 

Organization which is the real political battle-field where 

and working of the fate of the ministry is decided. “The 
the Senate. ^ -it. 

House of Commons is the busiest painter 
of constitutional issues in Canada, and it is a rare session 
that does not leave behind some addition to the Gallery of 
Political Science. A new sketch of the Governor-General¬ 


ship, a retouching of an old view of Civil Service reform, a 
futuristic attempt to give effect to the members* conception 
of the foreign relations of the Empire—the walls are fast 
being filled with such efforts.*’♦ The House of Commons 
and the Senate enjoy equal legislative powers but money 


* Qonstitutipnal Issues in Canadai p. 239. 
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bills must originate in the House. In case of a dead-lock 
between the two, the Governor-General may add to the 
Senate four or eight members, one or two from each province 
or group of provinces. When a legislative measure has 
passed through both chambers, it must receive the Governor- 
Generals assent before being placed on the statute book. 
In practice this assent is never refused. And the Canadian 
Parliament has now full powers of legislating for the needs 
of that great dominion. 

THE PEDEKaL EXPXUTIVE 

Art. 9 of the British North America Act states; “The 
Executive Government and Authority of and over Cannd(f is 
hereby declared to continue and be vested in the Queen. * 
When this Act was passed it was t^c English Crown that 
was meant to exercise the executive power, but as the 
international (or inter-imperial) status of Canada underwent 
a change, what is now meant is not the Imperial Crown 
but the Canadian Crown, In fact, as in this executive branch 
King as the of the Canadian Government so in all other 
Executive. branches, the written articles do not con¬ 

stitute, “a guide to the constitutional practice of the present 
day.” Like England, Canada has a large number of con- ' 
stitutional conventions and without a study of these, the 
actual administrative machinery cannot be understood. 

Art. 11 of the Act lays down: “There shall be a Council 
to aid and advise in the Government of Canada, to be styled 
the Queen’s Privy Council for Canada\ and the Persons who 
are to be Members of that Council, shall be from Time to 
Time chosen and summoned by the Governor-General and 
Privy Council of sworn in as Privy Councillors, and Members 
Canada. thereof may be from Time to Time removed 

by the Governor-General.” In no other respect does the 
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Canadian constitution follow the British model so much as 
in the institution of a Canadian Privy Council, But the Cana¬ 
dian Privy Council does not perform judicial functions. 

And again, the actual practice in Canada is that the 
Governor-General really occupies the position of a constitu¬ 
tional executive head. There is an Executive Council, the 
Dominion Cabinet, consisting of ministers of the (Canadian) 
Crown with a Prime Minister at its head. The Cabinet is 
composed of leaders of the majority party in the House of 
Commons. In selecting his colleagues, the Prime Minister, 
who is appointed by the Governor-General in the same way 
as the British Sovereign appoints the Prime Minister in 
Cabinet is the England, always makes his selection in such 
real Executive. a ^ray that evcry important province is 

represented in the Cabinet. Though strict adherence to this 
principle sometimes results in keeping out the best persons, 
the federal character of the Cabinet constitutes a guarantee 
for keeping a majority of the House behind it. The Cabinet 
is responsible to the House and must resign if the House 
passes a no-confidence motion or fails to support its policy. 
But the Prime Minister may request the Govern or-General 
to dissolve the House and hold a general election in order to 
ascertain the will of the Canadian people. Formerly, such 
requests for dissolution were sometimes refused, e. g., in 1858 
and 1860. The Governor-General also declined to abide by 
the Prime Minister’s advice in exercising prerogative of 
pardon in 1875. But things have changed with the lapse of 
time. The progress in the relations between the Governor- 
General and the Cabinet has been almost continuous. “The 
Governor-General, like the King in Britain, has always been 
the central figure in the Government of Canada. His history, 
like that of his illustrious prototype, has been a steady, unsensa- 
tional, rather reluctant progress from virtual dictatorship to 
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virtual impotence.*’^' And this change has affected not the 
letter of the constitution which remains in theory the same as 
it was in 1867, but only the constitutional practice. “The 
specific grants of the Governor’s authority and those powers 
which were his through usage were either formally altered, 
(e, g,, by changes in the Commission and Instructions in 1878) 
or, more commonly, quietly abandoned. Precedents fell rapidly 
away on the one side and multiplied on the other. The 
driving force behind the movement was the insistence by the 
Canadian people on a greater measure of self-government. 
This attacked the position of the Governor-General from 
two directions: the desire for a more democratic control of 
the Government necessarily weakened his position as its only 
irresponsible clement, while at the same time the growth of 
the national autonomy narrowed his functions as an Imperial 
officer”.'!* And thus the real executive power in Canada 
has now passed into the hands of a responsible Cabinet 
which guides the legislature, governs the country and other¬ 
wise occupies the same position in Canada as the British 
Cabinet does in Britain. Even the appointment of the 
Governor-General is made by His Majesty in consultation 
with the Canadian Cabinet with which he is to asscciate 
himself as a constitutional head. He has, in this manner, 
ceased to be an official of the British Government 

The Cabinet is thus the real governing body in the domi¬ 
nion. It consists of 17 ministers at present. These are: 
Composition of Prime Minister. President of the Executive 
the Cabinet. Council; Minister of Mines and Resources; 

Minister of Justice and Attorney-General; Minister of Public 
Works; Minister of Finance; Postmaster-General; Minister of 
Trade and Commerce; Secretary of State; Minister of 

* Constitutional Issues in Canada, p. G5. 
t Ibid. p. 66. 
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National Defence and National Health; Minister of Pensions; 
Minister of National Revenue; Minister of Fisheries; Minister 
of Labour: Minister of Transport; Minister of Agriculture; 
two Ministers without portfolio. The Prime Minister gets 
a salary of £ 15,000 a year; other Ministers with portfolio 
get £ 10,000 a year. 

There are also some under-secretaries. The Cabinet 
stands as a solid body and is jointly responsible to the House, 
though the ministers are not absolved from their individual 
responsibility. The Cabinet works on the principle of party- 
system as in Britain. 

While the Cabinet guides the general policy of the 
government, the detailed working is left to officers of the 
Civil Service. There is, in Canada, an independent body of 
Civil Service Commissioners who are independent members 
being removable only on addresses from 

Civil Service. , , , i i i 

both houses; they have wide powers of 
examination, and promotions arc in theory in their hands, 
though a voice is given to the deputy head of the depart¬ 
ment.* The system is not perfectly free from defects, 
particularly because the ministry cannot easily exercise the 
right of dismissal for inefficiency and incompetence. Prior to 
1919 such dismissals were wholesale and almost discreditable, 
following a general election. But now security in service has 
been guaranteed by the appointment of the Commission. 

THE CANADIAN JUDICIARY 

In the early days of British North America the judiciary 
was not the independent branch of administrative machinery 
it should have been; “the judges took an active part in 
politics and were strong allies of the governing clique in the 
colonics.” They took part in the executive as well as the 

^ Keith. The Constitutional Law of the British Dominions^ p. 185. 
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legislature. This system had its obvious defects and the 
subsequent demand lor responsible government contained 
also a demand for an independent judiciary after the British 
model. Even Lord Durham, in his memorable Report, com¬ 
plained of the miscarriage of justice due to racial animosities 
of the French and the English settlers. “The course of justice 
is entirely obstructed by the same cause; a just decision in 
any political case is not to be relied upon; even the judicial 
bench is, in the opinion of both races, divided into two 
hostile sections of French and English, from neither of whom 
justice is expected by the mass of the hostile party.”* Since 
Lord Durham wrote, things have entirely changed. Both 
custom and statute have successfully worked “to preserve 
and develop the tradition of judicial freedom and imparti¬ 
ality”, and in this respect too British traditions have very 
largely influenced Canadian history. 

At preijent there are four grades of courts in Canada. At 
the apex of the ladder is the Supreme Court of Canada whose 
judges are appointed by the Governor-General and hold office 
during good behaviour. They can be removed only on ad- 
Four grades of dresses from both houses of the legislature. 

There is another Dominion Court, namely 
the Exchequer Court, which is also under the central govern¬ 
ment. Then there are in the provinces the provincial 
Superior Courts, and under them the Country and District 
Courts, all of which are under the authority of the Dominion 
for purposes of appointment, removal and salary, all other 
matters falling within the competence of the respective pro¬ 
vincial governments. Lastly, there is the fourth and the 
lowest step in the ladder, the minor provincial courts which 
are entirely under provincial control. The Supreme Court 
of Canada is the highest appellate court for the Dominion, 
«|8 Lord Durham in his Report on the Affairs in Oanada* 
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but appeals may be preferred from the decisions of the pro¬ 
vincial Superior Courts directly to the Judicial Committee of 
His Majesty’s Privy Council. The number of appeals from 
the decisions of the Superior Courts or the Supreme Court 
to the Judicial Committee is being restricted with the awaken¬ 
ing of national pride in Canada. But the right is still 
there and it has enabled the Judicial Committee to maintain 
a certain standard of juristic uniformity in Canada. When 
such appeals are heard in the Privy Council a Canadian judge 
always sits on the bench. 


PKOVINCIAL GOVERNMENTS 

The Dominion of Canada is composed of ten provinces 
as given below : 


Provinces. 

Total land and 
water Area in 
Sq. miles. 

Population in 
1931. 

Prince Edward Island 

2,184 

88,038 

Nova Scotia 

21,0G8 

512,846 

Now Brunswick 

27,1)85 

408,219 

Quebec 

504,534 

2,374,255 

Ontario ... i 

412,582 

3,431,0:!3 

Manitoba 

240,512 

700,139 

British Columbia 

360,255 

694,263 

Alberta *•* 

255,285 

731,605 

Saskatchewan 

251,700 

921,785 

Yukon 

207,076 

4,230 

North-West Territories (under 
federal control) 

1,309,682 

9,723 

Totat. 

3,C91,8G3 

10,370,786 
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The British North America Act contains specific provi¬ 
sions regarding the form of the provincial constitutions in 

Their powers general as well as the special powers of the 
various provinces. According to section 
92 of the Act, the provincial legislatures have exclusive 
legislative powers in relation to all matters coming within 
the following classes of subjects: 

(1) The amendment from time to time, notwithstanding 
anything in this Act, of the constitution of the Province, 
except as regards the office of the Lieutenant*Governor. 

(2) Direct taxation within the Province in order to the 
raising of a revenue for provincial purposes. 

(3) The borrowing of money on the sole credit of the 
Province. 

(4) The establishment and tenure of provincial offices 
and the appointment and payment of provincial officers. 

(5) The management and sale of the public lands 
belonging to the Province and of the timber and wood 
thereon. 

(6) The establishment, maintenance, and management 
of public and reformatory prisons in and for the Province. 

(7) The establishment, maintenance and management of 
hospitals, asylums, and charities, elemosynary institutions 
in and for the Province, other than marine hospitals. 

(8) Municipal institutions in the Province. 

(9) Shop, saloon, tavern, auctioneer and other licences 
in order to the raising of a revenue for provincial, local, 

or municipal purposes. 

(10) Local works and undertakings other than such as 
are of the following classes: 

(a) Lines of steam or other ships, railways, canals, 
telegraphs, and other works and undertakings 
connecting the Province with any other or others 
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of the Provinces, or extending beyond the limits 
of the Province; 

(/;) Lines of steamships between the Province and any 
British or foreign country; 

(c) Such works as. though wholly situate within the 
Province, are before or after their execution 
declared by the Parliament of Canada to be for 
the general advantage of Canada or for the 
advantage of two or more of the Provinces. 

(11) The incorporation of companies with provincial 
objects. 

(12) The solemnization of marriage in the Province. 

(13) Property and civil rights in the Province. 

(14) The administration of justice in the Province, 
including the Constitution, maintenance, and organization 
of Provincial courts, both of civil and of criminal jurisdic¬ 
tion, and including procedure in civil matters in those 
courts. 

(15) The imposition of punishment by fine, penalty, or 
imprisonment for enforcing any law of the Province made 
in relation to any matter coming within any of the classes 
of subjects enumerated in this section. 

(16) Generally all matters of a merely local or private 
nature in the Province. 

Besides exercising the above exclusive legislative powers, 
a provincial legislature can make laws in relation to educa¬ 
tion within the province subject to certain conditions which 
restrict the authority of the provincial government. Again, 
the Dominion Parliament may make unife rm laws relative 
to property and civil rights in Ontario, Nova Scotia, and 
New Brunswick. A provincial legislature may make laws 
relative to agriculture and immigration into the province. 
There is thus a very large field for concurrent legislation. 
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Each Province has its own legislature consisting of the 
Provincial Lieutenant-Governor and of one or two 

Legislatures. houses. The Act makes full provisions 
regarding the constitution and powers of these legislatures. 

A provincial legislation may, however, be refused assent 
by the Governor-General, in which case it ceases to have any 
force. This veto on provincial legislation by the Dominion 
Government gives the provinces a distinctly subordinate 
status within the federation. 

The head of the provincial government is a Lieutenant- 
Governor appointed not by the British Sovereign but by the 
Dominion Governor-General, practically on the advice of his 
Provincial Cabinet. A Lieutenant-Governor may also 

Heads. removed from office by the Governor- 

General. This further delimits the status of the provinces. 
The provincial Lieutenant-Governor is merely a constitu¬ 
tional head of the provincial government and the real 
executive power lies in the hands of the provincial cabinet 
which is responsible to the provincial legislature. 

In each province there are the Superior and County or 
District Courts which are partly under the Dominion Govern¬ 
ment, e, g. with regard to appointment, removal and emolu¬ 
ments of the judges. Then there are the minor provincial 
courts which are exclusively under the authority of the 
provincial governments. 

To sum up. the provincial governments in Canada 
occupy a more restricted status than is warranted by the 
federal character of the Dominion. The Central Govern¬ 
ment, besides possessing large legislative powers, also enjoys all 
residuary powers. It can veto (subject to statutory restric¬ 
tions) a provincial legislation. It appoints and can remove 
from office provincial Lieutenant-Governors, though so far 
only two cases of such removal have happened. It also 
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exercises some control over the higher grade of provincial 
judiciary. The allotment of sources of revenue leaves little 
scope for provincial governments which occasionally receive 
doles from the Central Government. And lastly, the judge¬ 
ments of the Supreme Court have also restricted the powers 
of the provinces. 

AMENDMENT OF THE COxVSTITlJTlON 

As already said, the federal constitution of Canada is the 
result, to a very great extent, of differences in the interests 
of the several provinces. The major conflict between the 
French and the English settlers brought about this compact 
between the four provinces, though the other provinces 
joined the federation without the strict application of a 
compact theory. Naturally, therefore, the British ‘ North 
America Act, 1867, did not empower the Dominion Parlia¬ 
ment nor the several provincial legislatures to make consti¬ 
tutional changes, lest the interests of any provinces be 
affected thereby. Hence the Act provides that all constitu¬ 
tional amendments will be made only by the British Parlia¬ 
ment. Even the admission of new provinces into the 
federation is made on addresses from the Canadian Parlia¬ 
ment by an Act of the Imperial Parliament. Though the 
Imperial Parliament, in doing so, respects the views of the 
Canadians expressed not only through the Dominion Parlia¬ 
ment but also through the various provincial legislatures, 
yet in theory the right of amending the Canadian constitu¬ 
tion has not been conceded to that Dominion. Even the 
Statute of Westminster while otherwise extending the 
legislative powers of the Dominion Parliaments, by removing 
some of the restrictions, has made a special reservation in 
case of Canada. Section 7 of the Statute runs: 

7. (j) Nolhmg in ihis Act shall be deemed to apply to ihc 

repeal, at^endment or alteration of the British North America 



DOMIKION 0 ¥ CANADA 


§01 


Acts, jIH67 to J930, or any order, rule or rcoalat'ion mode 
thereunder. 

Thus, while the Statute confers upon the Canadian 
Parliament the power to legislate even against any Imperial 
Act, in so far as that Act relates to the Dominion, an 
exception has been made in the case of the various British 
North America Acts passed between the years 1867 and 
1930, laying down or amending the constitution of that 
Dominion. And, as Prof. Keith remarks,“to make assurance 
doubly sure” the same section of the Statute further says; 

(;,?) I'he Provisions of section fwo^' of this Act shall extend 
to laws made by any of the Prori7iccs of Canada and to the lowers 
of the legist (dares of such Provinces, 

It is curious to note here that though the British North 
America Act. 1867, gave larger powers including residuary 
powers to the Dominion Parliament of Canada than to the 
provincial legislatures, and though it made the Dominion 
Government comparatively more powerful, yet the Statute 
of Westminster treated the provinces in a different way 
and extended the powers of their legislatures within their 
territories. This was obviously done to satisfy the people 
of the province of Quebec. 

The provincial legislatures of Canada have the power 
to make changes in their respective provincial constitutions 
except that they cannot touch the position and powers of 
the Lieutenant-Governor. 

POLITICAL PARTIES 

As in Britain, “Political parties are quite unknown 
to the Canadian written constitution, and their orga¬ 
nization and functions are almost entirely extra-legal. 
The necessity of controlling any party activities by law, 

♦ For Section 2 of the Statute of Westminster see ante p. 271. 
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which has become so important in the United States, has 
not yet been felt in Canada, chiefly . because party abuses, 
while frequent, have rarely been grossly oppressive and 
corrupt. Yet these uncontrolled, irresponsible, semi-secret 
bodies are in many respects the real government of Canada. 
The organization and leaders of the majority party are the 
driving power in and behind the Government; they are the 
pistons, spark plugs, carburettor, and what not, well 
concealed under an ornamental hood, which drive the car, 
and the exact functioning of which can be adequately 
understood only by those expert mechanics who devote a 
life time to such work.**’*' In these words, Prof. Dawson 
describes the importance of political parties in the Canadian 
system. 

True to their spirit, the Canadian statesmen adopted, in 
the very early days of the federation, the party system of 
the mother country and named their own parties as Con¬ 
servatives and Liberals. The Canadians had to work a 
parliamentary system of government which necessitated the 
formation of political parties with definite programmes. In 
Canada, however, the main items in the party programmes 
have been included by “a sheer chance of the cards.** Thus 
the Conservatives became protectionists and the Liberals 
opposed a protectionist system. Chance has again and again 
entered into Canadian politics to divide the two parties. 
One important factor concerning party government in 
Canada is the long continuance of the same party in office 
and in power. But when once the party in power has been 
ousted, the other has stepped in and remained in power for 
a long time. 

It is only during the last twenty years that political 
parties have acquired a very great prominence due partly to 
m Constitutional Issues in Canada, p. 857. 
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the advent of the Labour Party and partly to the organiza¬ 
tion of the Farmers into a political body with definite 
objects. 

We may briefly describe here the aims of the various 
political parties in Canada. The Farmers’ Platform (1918) 
included these items; permanent peace in the world; opposi¬ 
tion to Imperial control, and insistence on 
Farmer’s Party. i.- • 1 .. 1 - 

equal partnership in the Commonwealth; 

development of natural resources, particularly agriculture; 
reduction of tariff all round; increase in national revenues 
by imposing a direct tax on unimproved land values, 
a graduated personal income tax, a graduated inheritance 
tax on large estates and levying and collecting of 
Business Profits Tax on actual cash invested; relief of the 
unemployed through federal, provincial and municipal 
machineries; extension of agricultural co-operative agencies; 
a greater measure of democracy in government by repeal of 
War-Time Elections Act, discontinuance of conferment of 
titles, reform of the Senate, abolition of patronage, publica¬ 
tion of election expenses, freedom of the press, proportional 
representation, introduction of referendum, initiative and 
recall, and eligibility of women for election to Parliament. 
Some of theSh beneficial measures have already been intro¬ 
duced, yet the Farmers’ Party has much to fight for in the 
future. 

The Labour Party, loyal to its name in Canada as in 
other parts of the world, places ‘Human Needs’ above 
‘Property Rights’. It advocates: nationalisation of natural 
resources; public ownership of public 
Labour I arty. utilities and large-scale industries; nation¬ 
alisation of banking system; establishment of a high 
standard of living with provision for social insurance, 
' provision of work for the unemployed or grant of 
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maintenance to them; provision for returned soldiers; equal 
rights of citizenship for all irrespective of sex, class, origin 
or religion; restoration of civil liberties including freedom of 
speech, of the press, of assembly or of association; repeal of 
the Immigration Act, and right of Labour to organise itself; 
removal cf taxes from necessaries of life; taxation of land 
values, exemption of small income from taxation; proportional 
representation; abolition of the Senate; opposition to all forms 
of militarism; national disarmament, and development of a 
Democratic League of Peoples. 

The programmes of the Conservatives and Liberals are 
rather halting. Though they have much in common, their 
Conservatives differences relate to tariffs, policy towards 
and Liberals. labour, and Other minor points. “The cold 
truth is that a certain bewildering incoherence persists 
in the ideas and policies of both our historic parties. 
The Liberals favour a robust political nationalism and 
profess a disposition to reject the economic nationalism 
embodied in the protectionist creed. The Conservatives 
on their part pour scorn upon political nationalism but 
are jealous devotees of the economic brand of nationa¬ 
lism But when closely examined these two kinds of 
nationalism, economic and political, are merely twin-sisters 
with little difference. So that the only real difference 
between the ideals of the Liberals and Conservatives is that 
of free trade vers^t^ protection. Both of them advocate 
higher status for Canada in international matters. 

The leaders of the political parties maintain sufficient 
control over the party-machinery and try to work it accord¬ 
ing to the v;ell established parliamentary practice. 


♦ Stevenson in Queen’s Quarteily, Spring, 1929, p. 36L 
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CHAPTER XIII 


COMMONWEALTH OF AUSTRALIA 

The opening words of the preamble proclaim that the Constitution 
of the Commonwealth of Australia is founded on the will of the people, 
it is clothed with the form of law by an Act of the Imperial Parliament 
of Great Britain and Ireland. {^QnU k and (larran) 

HISTORY OP THE CONSTITUTION 

Australia is an entirely colonised island continent. It is 
the smallest of all the continents, having an area of 2,974, 
581 square miles and a population estimated at 6,866,593, 
590, on December 31, 1937. It differs from other continents 
Extent and in several other respects also. It has 

population. almost exclusively British population, the 

percentage of British colonists being as high as 98. It has 
a vast plain which is neither fertile nor otherwise rich in 
natural resources. 

It was discovered by Captain Cook and the first colonisa¬ 
tion began in 1788 when the colony of New South Wales 
was established. The few colonists started agriculture along 
the fertile strip of coastland, but the prospect of gold and 
silver mines, later on, attracted a large number of immigrants 
from Britain. Entry into the interior began later, but for 
a long time all the settlements continued under one central 
administration at Sydney. The subsequent 

Discovery of , . . .11 

the continent and increase in the population necessitated the 
formation of separation of Tasmania (then called Van 

Colonies. Diemen’s Land) in 1825. Afterwards, 

Victoria also separated from New South Wales in 1850. 
When in 1848 the proposal of the separation of Victoria 
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received the assent of the Colonial Secretary, Earl Grey, he 
spoke some prophetic words relating to the future of 
Australia. He said: “It is necessary that while providing for 
local management for local interests we should not omit to 
provide for the central management of all interests not local 
.... there are questions which, though local in Australia 
collectively, are not merely local in relation to one colony, 
though each may have part in a common interest,” and for 
the handling of such matters he expressed the necessity of a 
central administration in Australia. 

The colonists belonged to “the middle and upper sections 
of the working class” and by sheer dint of their enterprise 
they developed the resources of the country. Though they 
were not men already versed in the actual administration of 
parUamentary government, they did certainly had the British 
tradition with them. When the Mother Country gave the 
Australian insti- Australian colonies representative self- 
tutions borrowed governing institutions, the colonists adapted 
from England. tjjgm j-g the new conditions in their new 
homes with slight changes from the English model. Thus 
New South Wales, Victoria, South Australia, and Tasmania 
became self-governing colonies in 1855-56, Queensland in 
1859-60 on separation from New South Wales, and, lastly. 
Western Australia in 1890. The Parliamentary Acts 
embodied all the important features of the constitutions 
which the Councils of the various colonies had prepared for 
the purpose, and in this way the colonists had to work the 
models of their own making. Viscount Bryce has admirably 
described the character of Australian democracy in these 
words: “There is no such thing as a Typical Democracy, for 
in every country physical conditions and inherited institu¬ 
tions so effect the political development of a nation as to 
give its government a distinctive character. But if any country 
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Character of government were to be selected 

Australian as showing the course which a self-govern- 

Domocracy. people pursues free from all external 

influences and little trammelled by intellectual influences 
descending from the past, Australia would be that country. 
It is the newest of all the democracies. It is that which has 
travelled farthest and fastest along the road which leads to 
the unlimited rule of the multitude. In it, better than any¬ 
where else, may be studied the tendencies that rule displays 
as it works itself out in practice.*** 

Though the earlier tendencies of Australian democracy 
were towards the unitary type, each colony having its 
independent government, subsequent events, particularly the 
occupation of New Guinea by Germany, the escape of 
French convicts into Australia from the penal settlement in 
New Caledonia, and the intention of France to extend her 
Beginnings of rule into the New Hebrides group of 

federal idea. islands brought homc to the Australians 

the necessity of some kind of co-operation between the 
colonies in order to safeguard their future. The Colonists 
had before them the example of the provinces of Canada 
which had been united into a federation in 1867, as also the 
earlier example of the United States of America. Sir Henry 
Parkes, the leader of the Free Trade Party in New South 
Wales, seriously took up the cause of Australian federation. 
In 1883, the British Parliament passed the Federal Council of 
Australasia Act giving the colonies a Federal Council. This 
Council had legislative power over the relations of Australia 
with the Islands of the Pacific; the prevention of the influx 
Powers and fun c-> Criminals; fisheries in Australian waters 

tions of Federal beyond territorial limits; the service of 
process; and the enforcement of judgments 

• Mooern Democracies, vol. II, p. 181. 
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beyond the limits of a colony. It also enjoyed derivative 
power over defence, quarantine, patent law, copyright, bills 
of exchange, marriage and divorce, naturalisation, and other 
matters which any two or more colonies might agree to refer 
to it.*** It was expected that a successful working of this Act 
for some years would pave the way for the establishment of 
an Australian federation. But the Federal Council failed to 
achieve the expected results. Besides the indifference of 
New South Wales and South Australia, both of which 
refrained from joining the council, it had several other 
defects. Its members were nominees of the colonial govern¬ 
ments; it could neither raise nor maintain an army. It 
could make laws but had no power to enforce them. Its 
membership was optional and not binding on the colonies. 

But a few years later, in 1889, the publication of the 
report of Major General Bevan Edwards who had been 
appointed by the Imperial Government to inspect and report 
upon the defences of Australia, gave a new stimulus to the 
efforts for an Australian union. He had recommended the 


Federal idea 
receives a new 
stimulus. 


organization of a single Australian army for 
all the colonies in Australia. Sir Henry 
Parkes then again took up the federal cause 


and sent a circular telegram to the premiers of all the 


Australian Colonies emphasizing the need for general 
military organization, relaxation of tariff barriers between 


the colonics and uniformity of laws relating to certain impor¬ 
tant matters. In response to his invitation, the colonial 


ministers met in a conference at Melbourne and thereafter 


in a convention at Sydney (1891). At the last meeting 
they prepared a draft of Commonwealth Bill but, due to 
lack of popular support, much could not be done. To 
educate public opinion on the question, a federal league was 


m Bryce, Constitutions, p. 274. 
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established which carried on an intensive propaganda 
throughout the continent in favour of a federal union. In 
1893, Australia faced a financial crisis, which proved a 
blessing in disguise as it showed the urgent necessity of some 
kind of close relationship between the colonies. The 
colonial premiers met at Hobart (1897) to discuss the 
situation, and finally they appealed to the colonial govern¬ 
ments to send delegates to meet in a constituent convention. 
This was accepted by the governments of the colonies; the 
convention met at Adelaide, and drew up a draft constitu¬ 
tion mainly based upon that of 1891. It decided to put the 
draft to a referendum, prescribing a certain minimum majority 
in each colony to make the draft binding. And though the 
referendum resulted in a favourable verdict for the draft in 
all the colonies. New South Wales failed to record the 
prescribed minimum of 80,000 favourable votes, the actual 
voting being 71,955 against 66,228. Another effort was 
made to win the support of Mr. Reid, the Premier of New 
South Wales, and a few minor amendments were made in 
the draft. It was again put to vote on June 10, 1899, and 
passed by an overwhelming majority in each colony. Prac¬ 
tical unanimity had thus been secured among the colonies 
‘and the time was now ripe for seeing the fruition of the 
movement after the bitter struggle lasting well over a 
decade.’ 

Representatives of the colonial governments went over 
to England and there succeeded in prevailing upon the 
British Government to give effect to their desire for union 
by accepting the draft constitution almost in ioio. The 
Rright Hon. Joseph Chamberlain, the then Secretary of 
State for the Colonies, introduced the Commonwealth 
of Australia Bill (14th May, 1900) in Parliament. In 
his opening speech he thus described the merits of an 
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Mailing of the 
Federation. 


Australian union: “This Bill, which is the 
result of the careful and prolonged labours 


of the ablest statesmen in Australia, enables that great island 
continent to enter at once the widening circle of English 
speaking nations. No longer will she be a congeries of states, 
each of them separate from and entirely independent of the 
others, a position which anyone will see might possibly in the 
future, through the natural consequences of competition, 
become a source of danger and lead, at any rate, to friction 
and to weakness.*’* After discussing the results of a com¬ 
mon Australian policy embodied in the Bill he said: “We 
believe that it is in the interest of Australia, and that has 
always been with us the first consideration. But we re¬ 
cognize that it is also in our interest as well; we believe that 
Hopes from the relations between ourselves and those 
federation. colonics will be simplified, will be more 

frequent and unrestricted, and, if it be possible, though I 
hardly think it is, will be more cordial when we have to deal 
with a single central authority instead of having severally to 
consult six independent Governments. Whatever is good for 
Australia is good for the whole British Empire.’’! Speaking 
of the necessity of the acceptance of the Bill which the 
statesmen of Australia had themselves prepared, he said: 
“The Bill has been prepared without reference to us. It 
represents substantially and in most of its features the 

general opinion of the Australian people;.we 

recognise that they are the best judges in their own case, 
and we are quite content that the views of their representa¬ 
tives should be in these matters accepted as final; and the 
result of that is that the Bill which I hope to present to the 
house tonight is so far as ninety-nine hundredths of it, I 


♦ Newton. Federal ap4 Unified Oonstitutions, pp. 3-11-12, 
t Ibid. p. 812, 
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think I might almost say nine hundred and ninety-nine 
hundredths of it is concerned—as regards the vast propor¬ 
tion of the Bill—exactly the same as that which passed the 
referendum of the Australian people.”"^' And with slight 
alterations, the draft Bill was enacted by British Parliament 
as the Commonivealth of Australia Act, Dili Juhjy 1900, This 
Act embodies the present federal constitution of Australia. 

THE CONSTITUnON OF 1900 

The framers of this constitution had before them three 
distinct federal constitutions working in the world, United 
States of America, Switzerland and Canada, and in solving 
their own constitutional problem they tried to benefit by 
the experience of these countries. Like U. S. A., but unlike 
Canada or Switzerland, Australia had no linguistic, racial or 
Nature of the religious differences to tackle. The people 
constitutional being hardy and enterprising, their material 
piobiem. interest dominated their politics; in 

Australia “the labouring masses first gained control of the 
legal government and displayed their quality as rulers.’* 
The state undertook to extend its influence to all industrial 
enterprises by fixing by law the rates of wages and hours of 
work. The people generally being those of the middle classes 
and there being no “native problem** of any importance to 
solve, they succeeded in establishing a constitution, which, 
because of its merits, had rightly been called “the latest birth 
of time.*’ 

As the Preamble to the Constitution states, “the people 
of New South Wales, Victoria, South Australia, Queensland, 
and Tasmania, humbly relying on the blessing of Almighty 
God, have agreed to unite in one indissoluble Federal Com¬ 
monwealth under the Crown of the United Kingdom of 

Federal and Unified Oonstitutions, pp. 816-17^ 
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Great Britain and Ireland.** That is, although the constitu¬ 
tion is the result of an enactment by the British Parliament, 
it really derives its authority from the people of the federating 
colonies. It establishes a Commonwealth^ a phrase that 
connotes a more democratic polity than a mere federation, 
and the union is declared to be indissoluble, thus putting a 
stop to the issue of secession.'^- Western Australia had not 
been so much in favour of joining the federation, hence the 
Parliamentary Act (as the Preamble shows) did not mention 
this colony as forming a part of the Commonwealth; it only 
provided for admission of new members (vide sections 121- 
124). But after the Bill had received the Queen’s Assent on 
9th July, active steps were taken in Western Australia for 
joining the Commonwealth. The question was referred to 
the people who voted for union by a majority of 25,109, the 
actual voting being 44,800 for union and 19,691 against it. 
Federation Queen, therefore, by a Proclamation 

comes into on 17th September, 1900, appointed the 

first day of January, 1901, for putting the 
Constitution into operation. It was the first day of the twen¬ 
tieth century—a dramatic and significant date for the birth 
of Australian nationhood.* Truly the latest birth of time! 

Before federating, the States in Australia were all inde¬ 
pendent in their internal administration and hence very 
reluctant to sacrifice their independence. Consequently, 

A union bet- adopted the principle of the U. S. A. 

woon indepen- constitution with regard to the division of 
dent states. powers. Only specific powers were given 

to the central government. 

It is the most democratic of all the modern constitutions 


and gives ample power to the people in many matters, e. g., 

* Contrast with this the recent demand Qf Western 4 u 9 traUp. fpr 
pepessioa Iron) the Qomxnoqwealth. 
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the election to the Senate, the amendment of the constitution 
(by means of a referendum), and the solving of a continued 
dead-lock between the two chambers of the federal legislature. 

The Australian constitution differs from, as well as re¬ 
sembles, the federal constitutions of other countries in several 
respects as described later. 

THE FEDERAL GOVERNMENT 

The constitution sets up a central federal government 
with specific powers, legislative, administrative and judicial. 
As the central government (the Federal Government) is the 
creation of the States, all residuary powers belong to the 
latter. Though this was considered to be the best solution of 
the Australian constitutional problem, at the time, experience 
has shown the same error of distrusting the Federal Govern¬ 
ment was committed in this case as was done in America. 
Powers of the ^be working of the constitution has proved 
Federal Govern- that “the simplest of intentions, in constitu¬ 
tional writing, will prove frustrate if em¬ 
bodied in complicated and qualified wording. Especially 
did this prove to be the case in the matter of the fiscal and 
economic subjection, intended by the Constitution, of the 
subordinate states to the Federal authority.**^ 

The legislative powers of the Federal Government extend 
to the following matters: 

(1) Trade and commerce with other countries, and 
among the States. 

(2) Taxation but so as not to discriminate between 
States or parts of States. 

(3) Bounties on the production or export of goods, but 
so that such bounties shall be uniform throughout the 
Commonwealth. 


♦ 9el$ct Qonetitutipn® of tho World, p. 357, 
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(4) Borrowing money on the public credit of the 
Commonwealth. 

(5) Postal, telegraphic, telephonic, and other like services. 

(6) The naval and military defence of the Commonwealth 
and of the several States, and the control of the forces to 
execute and maintain the laws of the Commonwealth. 

(7) Lighthouses, lightships, beacons, buoys. 

(8) Astronomical and meteorological observations. 

(9) Quarantine. 

(10) Fisheries in Australian waters beyond territorial 
limits. 

(11) Census and statistics 

(12) Currency, coinage, and legal tender. 

(13) Banking, other than State banking; also State 
banking extending beyond the limits of the State con¬ 
cerned, the incorporation of banks and the issue of paper 
money. 

(14) Insurance, other than State insurance; also State 
insurance extending beyond the limits of the State 
concerned. 

(15) Weights and measures. 

(15) Bills of exchange and promissory notes. 

(17) Bankruptcy and insolvency. 

(18) Copyrights, patents of inventions and trade designs, 
and trade-marks. 

(19) Naturalization and aliens. 

(20) Foreign corporations, and trading and financial 
corporations formed within the limits of the Commonwealth. 

(21) Marriage. 

(22) Divorce and matrimonial causes and in relation 
thereto parental rights, and the custody and guardianship 
of infants. 

(23) Invalid and old-age pensions. 
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(24) The service and extension throughout the Common¬ 
wealth of the civil and criminal process and the judgments 
of the courts of the States. 

(25) The recognition throughout the Commonwealth of 
the laws, the public Acts and records, and the judicial 
proceedings of the States. 

(26) The people of any race, other than the aboriginal 
race in any State, for whom it is deemed necessary to make 
special laws. 

(27) Immigration and emigration. 

(28) The influx of criminals. 

(29) External affairs. 

(30) The relations of the Commonwealth with the islands 
of the Pacific. 

(31) The acquisition of property on just terms from any 
State or person for any purpose in respect of which the 
Parliament has power to make laws. 

(32) The control of railways with respect to trans¬ 
port for the naval and military purposes of the Common¬ 
wealth. 

(33) The acquisition, with the consent of a State, of any 
railways of the State on terms arranged between the 
Commonwealth and the State. 

(34) Railway construction and extension in any State 
with the consent of that State. 

(35) Conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond the limits 
of any one State. 

(36) Matters in respect of which this Constitution makes 
provision until the Parliament otherwise provides. 

(37) Matters referred to the Parliament of the Common¬ 
wealth by the Parhament or Parliaments of any State or 
States, but so that the law shall extend only to States by 
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whose Parliaments the matter is referred, or which after¬ 
wards adopt the law. 

(38) The exercise within the Commonwealth, at the 
request or with the concurrence of the Parliaments of all 
States directly concerned, of any power which can at the 
establishment of this Constitution be exercised only by 
Parliament of the United Kingdom or by the Federal 
Council of Australia. 

(39) Matters incidental to execution of any power vested 
by this Constitution in the Parliament or in cither house 
thereof, or in the Government of the Commonwealth, or in 
the Federal Judicature, or in any department or officer of 
the Commonwealth. 

Besides the above mentioned powers, the Federal Parlia¬ 
ment has exclusive powers of legislation with respect to the 
seat of Government of the Commonwealth, and all places 
acquired by the Commonwealth for public purposes; matters 
Its additional relating to any department of the public 

powers. service the control of which is by this 

Constitution transferred to the Executive Government of 
the Commonwealth; other matters declared by this Constitu¬ 
tion to be within the exclusive power of the Commonwealth 
Parliament, 

The Commonwealth Government directly administers 
several territories. The Northern Territory, lying to the 
North of South Australia was ceded by it to the National 
Government on 1st January, 1911. Its area is 523,620 

Direct control of population only 5,813. 

territories under Papua (formerly called British New Guinea) 
the Federal Came under federal administration on 

Government. September 1, 1906, under the terms of the 

Papua Act, Papua has an area of 90,540 sq. miles, and 
a population estimated at 276,488. A part of New 
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Guinea, formerly under Germany, was acquired by the 
Commonwealth (1920) as a mandated territory under the 
Treaty of Versailles. The federal territory containing the 
Federal Capital of Canberra was acquired by the Federal 
Government from New South Wales recently. It has an area 
of 940 sq. miles and a population of 10,248. The Common¬ 
wealth has made separate arrangements for the administration 
of all these territories over which its power is complete. 

With regard to finances the Commonwealth Government 
has larger powers than the central government in the 
United States. It has unlimited power of imposing taxation, 
provided that these taxes apply equally to all the States. 
Financial powers ^as full control Over customs duties and 
of thp Federal tariffs. The then existing debts of the 
(Government States wcrc taken over by the Federal 

Government which also took the power to borrow money. 
But for ten years after the establishment of the federation, 
only one quarter of the net proceeds of customs duties were 
retained by the Federal Government, the remainder having 
been handed over to the States each month. 

Thus the Commonwealth Government possesses larger 
powers than the U. S. A. central government but fewer 
than the Dominion Government in Canada. It is also true 
that with the advent of the Labour Party in Australia the 
tendency towards a greater centralization of the government 
is on the increase, whereas in the United States of America 
the decisions of the Supreme Court have very much streng¬ 
thened the central government. The component parts in 
the Australian Commonwealth are called States, as in U.S.A., 
indicating a higher status than the provinces in Canada. 

THE COMMONWEALTH LEGISLATURE 

The legislative power of the central government in 
Australia is vested in a Parliament consisting of the King, a 



COMMONWEALTH OF AUSTRALIA 


B19 


House of Representatives and a Senate. The King is 
represented in the Commonwealth by a Governor-General 
who exercises such powers as are assigned 

King in Parlia¬ 
ment. exorcises to him by His Majesty. The Governor- 

legislative General appoints the times when the 

powers. 

Parliament meets and also prorogues it by 
proclamation, and in the same way dissolves the House of 
Representatives. The Parliament meets at least once a year, 
so that twelve months do not intervene between the last 
sitting of the Parliament in one session and its first sitting 
in the next. 

The Commonwealth Senate (the Upper Chamber of the 

Federal Legislature) consists of 36 Senators, six from each 

of the six part-States. Senators are chosen for six years, half 

the Senators of each State retiring every three years. It is 

thus a continuous body. For the election of the Senators 

each State forms a single constituency, but each voter can 

vote only once. But it may be dissolved earlier in the event 

Senate of Aus- of a dead-lock between the two chambers. 

There are several other features of the 

Australian Senate which go to make it the most democratic 

of all the federal senates in the world. Each adult citizen 

is a qualified voter for the Senate and any person eligible to 

sit in the House of Representatives can seek election. In 

this respect, Australian Senate is far more 
How formed. , ^ i- o i • i 

democratic than the Canadian Senate which 

is composed of senators appointed by the Governor-General, 

holding their seats for life and possessing a very high pro¬ 


How formed. 


perty qualification. 

The equal representation of the States in the Common¬ 
wealth Senate meant a recognition of the former’s sove¬ 
reignty, as well as a guarantee for the protection of State 
right?. The actual working, however, of the Parliament ha§ 
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Does the Senate ^cen quite different. ‘ All the expectations 
represent State and aims whercwith the Senate was created 
soverei^ntv? falsified by the event. It has 

not protected State interests, for those interests have come 
very little into question . . . Neither has it become the 
home of sages, for the best political talent of the nation 
flows to the House of Commons, where office is to be won 
in strenuous conflict . . . Not having any special functions, 
such as that control of appointments and of foreign policy 
which gives authority to the American Senate, its Austra¬ 
lian copy has proved a mere replica, and an inferior replica, 
of the House.’** 

If the place of a Senator becomes vacant before the 
expiry of his term, the Houses of Parliament of the State 
concerned may in a joint session elect a person to fill the 
^ , . vacancy for the residue of the term. But 

Casual vacancies 

in the Senate: if the State Parliament is not in session, the 

how filled. State Governor may, with the consent of 

the State Executive, appoint a person who can retain the 
place ‘‘until the expiration of fourteen days after the 
beginning of the next session of the Parliament of the State, 
or until the election of a successor, whichever first happens.” 
If a Senator fails to be present in two consecutive sessions, 
he loses his seat. Any Senator may resign his seat by 
addressing his resignation to the President or in the latter’s 
absence to the Governor-General. 

The Senate chooses its own President; one-third Senators 
Quorum and forni a quorum. All questions in the Senate 
voting. decided by a majority vote, each Sena¬ 

tor having only one vote; The President has always a vote, 
but when the votes for and against a motion are equal, the 
question is decided in the negative. 

^ Modern Temocracieg, Vol. II, p. 204» 


Casual vacancies 
in the Senate: 
how filled. 


Quorum and 
voting. 
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The House of Representatives consists of, at present, 
seventy-five members, distributed, according to population; 
New South Wales having 27, Victoria 21, Queensland 10, 
South Australia 7, Western Australia and Tasmania 5 each. 
The House of Under the Act of 1922, one member, with- 
Kepresentatives. right to vote, sits for the Northern 

Territory. The life of the House is three years but it may 
be dissolved earlier by the Governor-General on the advice 
of the cabinet, subject to statutory conditions and well- 
established constitutional practice. All adult persons, male 
and female, are eligible to vote for elections to the House. 
A member of the House must be at least 21 years of age, 
a qualified elector or one entitled to be such elector, and a 
resident, for at least three years, of the Commonwealth. 
He must be a born, or naturalised (for five years) British 
subject. 

The House elects its own Speaker. The Speaker normally 
has no vote, but he has a casting vote in case of a tie. All 
questions in the House arc decided by a majority vote. The 
House frames its own rules of procedure 

No person can be a member at one and the same time 
of both the House and the Senate. A member of either 
house of the Parliament becomes disqualified for continu¬ 
ing his membership on (i) acknowledging allegiance to a fore¬ 
ign power, (ii) being adjudged a bankrupt or insolvent, (iii) 
being convicted of treason, and (iv) having any direct or 
indirect pecuniary interest in any agreement with the Public 
Service otherwise than as a member and in common with the 
other members of an incorporated company consisting of 
more than twentyfive members. Every member of the 
Senate and the House gets an allowance of £1000 per 
annum, and enjoys all usual powers, privileges and im¬ 
munities during his membership, 
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Both chambers h^ve co-equal legislative powers but all 
“laws appropriating revenue or moneys, or imposing taxa¬ 
tion” originate in the House. “The Senate may not amend 
proposed laws imposing taxation, or proposed laws appro¬ 
priating revenue or moneys for the ordinary annual services 
of the Government. The Senate may not amend any pro- 
Powersofthe posed law SO as to increase any proposed 
legislature. charge or burden on the people.” “The 

House is the vital centre of political life, but its vitality was 
impaired when the Labour caucus was established, for the 
centre of gravity shifted to that caucus in which the Labour 
Senators sit along with their comrades of the House.”* Art. 
57 of the Constitution provides a solution in case of a 
dead-lock between the Senate and the House thus: 

“If the House of Representatives passes any proposed 
law, and the Senate rejects or fails to pass it, or passes it 
Conflicts with amendments to which the House of 

H^oa^ Representatives will not agree, and if after 

solved. an interval of three months the House of 

Representatives, in the same or in the next session, again 
passes the proposed law with or without any amendments 
which have been made, suggested, or agreed to by the Senate, 
and the Senate rejects or fails to pass it, or passes it with 
amendments to which the House of Representatives will not 
agree, the Governor-General may dissolve the Senate and 
the House of Representatives simultaneously. But such 
dissolution shall not take place within six months before the 
date of the expiry of the House of Representatives by 
effluxion of time. 

“If after such dissolution the House of Representatives 
again passes the proposed law, with or without any amend¬ 
ments which have been made, suggested, or agreed to by the 


• Motjern Doiwocracies, Vol. 11, p.,200. 
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Senate, and the Senate rejects or fails to pass it, or passes it 
with amendments to which the House of Representatives 
will not agree, the Governor-General may convene a joint 
sitting of the members of the Senate and of the House of 
Representatives. 

At such a joint sitting the members may deliberate and 
shall vote together They may consider the measure with or 
without any amendments made by one house and not agreed 
to by the other. Any amendment or the measure shall be 
deemed to have been duly passed if affirmed by “an absolute 
majority of the total number of the members of the Senate 
and the House of Representatives.*' This shows that the 
Commonwealth Senate has larger legislative powers than the 
U. S. A. or Canadian Senate, and it could not have been 
otherwise in view of the more democratic character of that 
Senate regarding qualifications of members and the method 
of election. 

When a law has been finally passed by the Common¬ 
wealth Parliament it must receive the Governor-Generars 
assent before becoming effective. The Governor-General 
^ may, if he so desires, return the law to the 

Governor. 

General’s assent Parliament With his own recommendation 
to legislation. further consideration, or reserve it for 

His Majesty's pleasure which must be expressed within a 
year. Since the passing of the Statute af Westminster, the 
restrictions on the legislative powers of the Commonwealth 
Parliament have been virtually removed. 

THE COMMONWEALTH EXECUTIVE 

The executive power of the Commonwealth is vested 
Nominal in the King (not as the Crown of the 

Executive. United Kingdom but as the Crown of the 

Commonwealth) and is exercised by the Governor-General 
as the King’s representative. The Governor-General holds 
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command of the naval and military forces of the Common¬ 
wealth. 

The Commonwealth constitution, like that of Canada, 
provides for a Federal Executive Council “to advise the 
Governor-General in the Government of the Commonwealth.” 
The members of the council are “chosen and summoned by 
the Governor General and sworn as Executive Councillors,” 
Tha Real Kxecn- and hold office during his pleasure. In 
practice, the Governor-General summons the 
leader of the majority party in the House of Representatives, 
appoints him as Prime Minister and the latter then consults 
the important members of his party and thereafter selects 
his colleagues, the other ministers, who are then formally 
appointed as Executive Councillors by the Governor-General. 
There are at present eleven Councillors, including the Prime 
Minister, who form the Cabinet. The Prime Minister takes up 
any portfolio for himself. The other ministers are: Vice-Presi¬ 
dent of the Council and Leader of the Senate; Minister for 
Commerce; Attorney-General, Minister for Industry, and 
Minister for External Affairs; Postmaster-General; Minister 
for Trade and Customs; Treasurer and Minister in charge 
of Development, and of Scientific and Industrial Research; 
Minister for Civil Aviation and Minister of Works; Minister 
for Defence; Minister for Health and Minister for Repatria¬ 
tion; Minister for the Interior. The Prime Minister may 
distribute the portfolios in any manner he likes. He presides 
over the Cabinet and guides its general policy. He gets a 
salary of £4,000 per year. There may be appointed ministers 
without portfolio. The Cabinet, according to the well estab¬ 
lished constitutional practice, is responsible to the House of 
Representatives and resigns on losing its confidence. The 
Cabinet guides the general policy of administration and 
the members of the civil service (a very large number 
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indeed, holding permanent office) carry out that general 
policy. 

In the formation of the Cabinet, the Prime Minister res¬ 
pects the wishes of the several States and tries to make his 
selection in such a way as to include at least one member from 
Konnatioii of the ^ach State. The Cabinet works on the 
Cabinet. principle of joint responsibility to the Lower 

Chamber but if on any matter an individual minister differs 
fundamentally from his colleagues, he, as a man of honour, 
resigns. It formulates its own policy and guides the legisla¬ 
ture. But since the advent of the Labour Party, a Labour 
Cabinet has been guided by the party caucus. 

Thus, the effective executive power of the Common¬ 
wealth is vested in the Cabinet, though, in theory, it conti 
nucs in the Governor-General in Council. The Governor 
General docs not attend the meetings of the Cabinet, which 
arc presided over by the Prime Minister. The Cabinet is 
acquiring so much importance, by constitutional conventions, 
that even the appointment of the Governor-General by the 
King is made on its recommendation. 

TJIK COMMONWEALTH JUDICIARY 

The judicial power of the Commonwealth is vested in a 
Federal Supre^ne Court, called the High Court of Australhi, and 
other courts vested with the necessary powers by the 
Commonwealth Parliament. The High Court is the highest 
judicial tribunal in the federation. It has a Chief Justice 

The High Court judges, all appointed by the 

and its constitu- Governor-General in Council, holding office 
during good behaviour and removable by the 
Governor-General in Council only on an address from both 
Houses of the Parliament in the same session, praying for 
such removal on the ground of proved misbehaviour or 
incapacity. Their remuneration cannot be diminished 
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during their continuance in office. These conditions secure 
independence to the judiciary and go to make it impartial. 
The Court has earned reputation for its impartial decisions 
and no serious attempt has been made to make appointment 
by election as in most of the American States. It has 
appellate jurisdiction in all cases decided by the Justice or 
Justices exercising original jurisdiction of the High Court; 
cases coming to it from the inferior courts exercising federal 
jurisdiction; cases brought to it in appeal from the Supreme 
Courts of the several States, and in all such cases the decision 
of the High Court is final. 

If the High Court itself permits and certifies, an appeal 
from its decision may be taken to the Judicial Committee of 
His Majesty’s Privy Council in England. But this docs not 
in any way impair the right of His Majesty to grant special 
Powers of the leave of appeal from the High Court to the 

High Court. Privy Council. The High Court exercises 

original jurisdiction in all matters arising under any treaty; 
affecting consuls or other representatives of other countries; 
in which the Commonwealth, or a person being sued on 
behalf of the Commonwealth, is a party; between States, or 
between residents of different States, or between a State 
and a resident of another State; in which a writ of Mandamus 
or prohibition or an injunction is sought against an officer of 
the Commonwealth.’** 

The Parliament may make laws conferring original juris¬ 
diction on the High Court in any matter: arising under this 
Constitution or involving its interpretation; arising under 
any laws made by the Parliament; of admiralty and maritime 
jurisdiction; relating to the same subject matter claimed 
under the laws of the different States.! 

. Art. 57 of the Oonstitution. 
t Ibid. 76. 
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This shows that though an appeal, under certain condi¬ 
tions, may be preferred from the decision of the Common¬ 
wealth High Court to the Judicial Committee of His Majesty’s 
Privy Council, this High Court resembles very much, in the 
matter of its jurisdiction, the U. S. A. model; and certainly 
its powers are larger than those of its Canadian prototype. 
By generally refusing permission to appeal from its decisions 
to the Judicial Committee of the Privy Council, the High 
Court has acquired an importance and independence yet 
unattamed by the Canadian Supreme Court. 

AMENDMENT OP THE CONSTITUTION 

The Commonwealth Constitution differs radically from 
the Canadian constitution, but resembles the U. S. A. consti- 
A democratic tution, in the mode of amendment. The 
method. Canadian constitution can be amended only 

by the British Parliament, at least in theory, but the Com¬ 
monwealth is more democratic in this respect. The Common¬ 
wealth constitution can be amended in one of the two ways; 

(1) The proposed law must first be accepted by an 
absolute majority of each House of the Commonwealth 
Parliament. Then, not less than two months nor more than 
six months after its passage through the two Houses it must 
be referred in each State to the electors qualified to vote 
for the House of Representatives. 

(2) If a proposed law is passed by one of the two Houses 
by an absolute majority, and the other House rejects or fails 
to pass it or passes it with such amendments as are not 
acceptable to the first House, and if after an interval of 
three months the first House again passes the law (in the 
same or the next session) by an absolute majority (with or 
without amendments not accepted by the other House), and 
if the other House again persists in not passing it in the 
manner acceptable to the first House, “the Governor-General 
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may submit the proposed law as last proposed by the first 
mentioned House, and cither with or without any amend¬ 
ments subsequently agreed to by both Houses, to the electors 
in each State qualified to vote for the election to the House 
of Representatives 

When a law is thus referred to the electors, it is deemed 
to have been duly approved of by them if a majority of the 
electors voting in a majority of the States vote for it, and 
if a majority of all the electors voting throughout the 
Commonwealth also vote for it. It is then presented to the 
Governor-General for assent in His Majesty’s name. Such 
assent cannot now be refused in practice. 

There are, however, certain restrictions on this power of 
amendment enjoyed by the Commonwealth Parliament and 
the people, viz. the proportionate representation of a State 
in either House of the Parliament, or the 

Restrictions on . . i r • 

Parliament’s minimum number of its representatives 

power of amend, House of Representatives, cannot 

ingthe constitu¬ 
tion. be diminished, nor can the limits of the 

State or any provisions in the Consti¬ 
tution relating to its status, be altered without the 
approval of the majority of the electors voting in the State 
concerned. 

Subject to these restrictions the method of amendment 
of the Commonwealth Constitution is more democratic than 
that adopted in U. S. A. or Canada, as the former recognises 
the sovereignty of the States and leaves the final decision 
with the primary electors. In this sense it very much 
resembles the Swiss method. 

STATE AND DOCAD OOVERNMENTS 

There are six member-states which form the Common¬ 
wealth of Australia as a federation, with capital, area and 


« yiirf,129. 
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population as given in the following table which is based on 
the latest available figures; 


Name of State 

Capital 

Area in sq. miles. 

Population as 
estiinaied on 
Deo 31, 1937. 

New South Wales 

Sydney 

S09,432 

2,710,738 

Victoria 

Melbourne 

87,884 

1,859,487 

Queensland 

Brisbane 

670,500 

993,461 

South Australia 

Adelaide 

380,070 

691,201 

Western Australia 

Perth 

975,920 

467,111 

Tasmania 

Hobart 

26,215 

238,990 


The Federal Government directly administers the Nor¬ 
thern Territory, the Federal Capital Territory, Papua and 
the mandated territories, whose area and population have 
already been mentioned. 

Before the passing of the Commonwealth of Australia 
Act, the States in Australia were all independent of each 
other, enjoying responsible self-government, and subject only 
to the authority of the British Parliament, but in no way 
subordinate one to the other. In this respect they resem¬ 
bled, to some extent, the states in the United States of 
America before 1777. The Commonwealth was established 
as a result of a clear verdict by the inhabi- 
fndeper(Unt“” tants of cach State. Consequently, the 
before federa- federal union was based upon the willing 
consent of the States who transferred only 
such powers of government to the central government as 
they thought necessary in the common interest of the coun¬ 
try as a whole. The Act of 1900, therefore, recognised 
this independent status of the States and guaranteed 
the continuance of the constitution of each State “as at the 
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establishment of the Commonwealth, or as at the admission 
or establishment of the State, as the case may be, until 
altered in accordance with the Constitution of the State.** 
Each State retains all powers not clearly vested by the 
Constitution of 1900 in the general (central) government. 
Powers of the Such is also the status of each state in 

States. U. S. A. On the other hand, all residuary 

powers belong to the Dominion Government in Canada, and 
the Provinces retain only such powers as are given them by 
the British North America Act. Moreover, the designation 
State connotes a higher status than Province. Thus the 
component parts of the Commonwealth and U. S. A. enjoy 
higher status than those of Canada. A law passed by a 
State in the Commonwealth or U. S. A. cannot be vetoed by 
any authority in the central government, whereas in Canada 


any provincial legislation may be revoked by the Governor- 
General. The head of the State administration in U.S.A., 
called Governor, i« elected by the people and is in no way 
o , subordinate to the President of the United 

Governor, as States; in the Commonwealth, each State 
State has a Governor appointed by His Majesty 

and not responsible to the people of the 
State or the Governor-General of the Commonwealth; where¬ 
as in Canada the head of the Province is designated as Lieu¬ 
tenant Governor, and is appointCvi and may be removed by the 
Governor-General who is undoubtedly the former’s superior. 
The State judiciaries in the Commonwealth and U. S. A. are 
Contrast with niore independent of the federal judiciary 

other part- than the provincial judiciaries in Canada, 

states. j , . 

In short, the part-states in the United 

States of America have the largest powers and the greatest 

independence, the part-states of the Commonwealth are 

less so, and lastly those of Canada are the least so. 
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Each State in the Commonwealth has a bicameral legisla¬ 
ture, the upper house called the Legislative Council, and the 

State legislatures Legislative Assembly. Of these 

the Assembly is ‘by far the dominant factor.* 
It controls finance; it makes and unmakes Ministries. 
To it, therefore, men of ability and ambition flow. 
Its importance, though reduced by the creation above 
it of a National Government, is still sufficient to secure 
among its members, specially in the largest States, 
men of shrewd practical capacity, accustomed to poli¬ 
tical fighting, and quickly responsive to any popular 
sentiment.”* But the Councils whether sitting for life or 
for long terms, in some cases partially renewable at stated 
intervals, are very quiet bodies. Their sessions are very 
short and, being unconcerned with the making and unmak¬ 
ing of ministries, less important. It is only when a dead¬ 
lock arises between the two houses (which is solved in diffe¬ 
rent States, either by the addition of a few nominees or by 
a popular referendum), that “these Councils play a sub¬ 
ordinate and little noticed part in State politics. They do 
not resemble the Second Chambers (Senates) of the States 
in the American Union nor are they comparable to the 
French Senate, for they contain few men of political pro¬ 
minence, and do not greatly affect public opinion.**! Still 
the record of their work supports the case for their existence 
as revising chambers “compelling the advocates of hasty 
change to reconsider and remodel their proposals.** The 
legislatures work on party lines. 

The legislative powers of the States are wider than those 
of Canadian Provinces but not so wide as those of American 
States. The Australian States have legislative powers in all 

* Hodern Democracies, vol. IT, pp. 201-2. 
t Ibid. p. 228. 
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matters not specially given to the National Government, 
Legielative besides a large field of “concurrent powers” 

powers of States, which they exercise in common with the 
Commonwealth Parliament. But in these matters of common 
legislation, if a State law is inconsistent with a law of the 
Commonwealth, the former becomes invalid to the extent 
of inconsistency. Arts. 114 and 115 further delimit the 
powers of a State. 

Art. 114. “A State shall not, without the consent of the 
Parliament of the Commonwealth, raise or maintain any 
naval or military force, or impose any tax on property of 
any kind belonging to the Commonwealth, nor shall the 
Commonwealth impose any tax on property of any kind 
belonging to a State.” 

Art. 115. “A State shall not coin money nor make 
anything but gold and silver coin as a legal tender in pay¬ 
ment of debts.” 

Art. 116 prohibits the Commonwealth to legislate for 
establishing any religion or for imposing any religious obser¬ 
vances or for prohibiting the free exercise of any religion. 
The Commonwealth protects the States (vide Art. 119) 
against invasion or domestic violence, on the application of 
the State Executive. 

The executive power of a State is vested in a Governor 
appointed directly by the King, on the recommendation of 
the State Cabinet. Residents of the State are now appointed 
as State Governors. The Governor of a State is merely the 
constitutional head of the State Executive, the real power 
lying in the hands of the State Cabinet (appointed in the 
usual way) responsible to the State legislature. 

Each State has its own judicial system with a State 
Supreme Court at the top, appeals from whose decisions lie 
to the federal High Court. 
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The Commonwealth Parliament may admit new States 
into the Commonwealth or establish new States on such 
terms and conditions as it may deem fit. 

The States enjoy a very large measure of freedom in the 
Commonwealth. But recently Western Australia has 
adopted a hostile attitude to the union. Under the Secession 
Referendum Act, 1932, (passed by its legislature), a referen¬ 
dum was taken which resulted in favour of secession from 
the Commonwealth by a majority of 67,947 votes out of the 
total of 217,280 recorded votes. The State then approached 
the Imperial Government to give effect to this secession 
demand, but the British Government, after going into the 
matter, decided that secession of a State was against the 
principles of federation, and, therefore, rejected the demand. 
This decision has profoundly influenced the course of British 
federalism. 

POLTTIOAL PABTIXOS 

When the colonies in Australia, severally, got responsi¬ 
ble self-government, the basic principle of all the political 
institutions so established in them, was the parliamentary 
type of government as it existed in England. The success of 
this system depends upon a well-organized party system. 
When an organized majority, necessarily in office in the 
legislature, has a well-organized minority in opposition to 
reckon, there is always the certainty of a good debate and a 
thorough examination of legislative mea- 
No party feelings g^j-gg guj- the early settlers in Australia 

in the beginning. 

had no vital differences among them. 
They were, 98 per cent, of them, Britishers, hence racial 
and linguistic or cultural differences were absent. They had 
their new homes in a country which was undeveloped, and 
vast tracts of land lay before them, inviting them to toil, 
and so they had less chanced of organizing themselves into 
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political parties. “The result was a period of confusion. 
Ministries were appointed and defeated in quick succession, 
and no one could count on steady support in the Assem- 
blies.*’* In Victoria there had been eight ministries in 
seven years, and in South Australia forty-one in forty years. 

There was total absence of constitutional issues in the 
early period of responsible government in Australia due to 
the grant of adult suffrage. Therefore, the only differences 
that at first appeared and divided the politicians into two 
groups related to economic matters. There were formed 
parties of Free Traders and Protectionists, the former 
„ . predominating in New South Wales and 

Economic ^ ... 

factors as party the latter in Victoria. It was only towards 

the close of the nineteenth century that 
other factors influenced the course of Australian politics. 
The leaders of the working class began to organize them¬ 
selves, outside legislatures, and put forward the usual 

demands like Eight Hours’ Day, more wages, etc. “In 
every colony Trade and Labour Councils, embracing 
and combining the efforts of a number of the existing 
unions, began to be formed, and their leaders began to busy 
themselves with politics in a way distasteful to unionists of 
the older type/’f These unions continued to grow and 
successfully capture a few seats in the State legislatures. 
Their compact organization sometimes compelled the minis¬ 
tries to yield to their demands now and then. 

When the first elections to the Federal Parliament were 
held, the Labour Party succeeded in capturing 24 seats out 
of a total of 111 in the House and the Senate. The other 
two numerous parties were the Protectionists and the Free 
Traders but as none of these commanded an absolute 

• Wood. The Constitutional Development of Australia, p. 193. 
t Modern Demooraoie«, vol. 11^ p. 224> 
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majority in the Parliament, the Labour Party held the key 
to office. Hence the administrations were short-lived in the 
beginning. The growing strength of Labour in the succes¬ 
sive parliaments fused the two old parties into a coalition. 

Labour party because of any similarity in their pro- 

comes into grammes but because of their common 

^ ’ hostility to socialism. But in the regular 

elections of 1910, the Labourites obtained a majority 
and came into power and office, with a working majority in 
the House of Representatives and a large majority in the 
Senate. Thus ended that triangular conflict which had 
caused six changes of Government within the first ten years 
of the Commonwealth, rendering ministries unstable and 
breeding intrigues and cabals ”* The two older parties 
then combined into one party called the National. Similar 
happenings in the State legislatures resulted in the formation 
of only two parties, the Labour and the National. 

Later on, the farmers organized themselves into a distinct 
political party of their own (the Farmers), getting some 
members from the Labour Party. The National Party, too, 
adopted another name, viz. the United Australia Party, with 
anti-socialistic programme. These are now the three poli¬ 
tical parties in Australia. The Labour Party has recently 
received a set-back in elections but it is by far the best 
organized party in the Commonwealth and, therefore, de¬ 
serves greater notice. It has, in each constituency through¬ 
out the Commonwealth, a Tiade Union Council and a 
Political Labour League. Each member has to sign its 
constitution which requires strict party discipline. Just 
before the approach of elections of the State legislature, 
delegates from these Councils and Leagues of all the con¬ 
stituencies meet and discuss the election programme and 


* Ibid, p, 226, 
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manifesto. When that is adopted by a majority, all mem¬ 
bers have to support it. Candidates to the legislature have 
to sign a pledge to obey the mandate of the party caucus in 
the next legislature, and also to sign blank forms of resigna¬ 
tion from the legislature to be kept with the party caucus 
for future occasions. 

Similarly, when elections to the Commonwealth Parlia¬ 
ment are about to be held, six delegates from the central 
organization of the party in each State, meet in a conference 
to prepare the programme and manifesto for federal elec¬ 
tions. The candidates adopted sign pledges and resignation 
forms as in State elections. 

After the elections are over, inside the legislature, 
whether State or Federal, all members of the Labour Party 
vote and act as one compact group with strictly enforced 
party discipline. They meet in a caucus, behind closed 
doors, at least once a week to decide their attitude towards 
the various measures before the legislature. Even when the 
Labour Party is in office, such meetings are held, the caucus, 
and not the cabinet, determining the policy to be pursued. 
Even for the formation of the cabinet, the caucus elects 
the ministers and the Prime Minister is not allowed to 
choose his colleagues. Each minister is responsible to the 
caucus for the administration of his department. And 
when the party has a large majority in the legislature, its 
rigid discipline and organization renders the opposition an 
“impotent” body. Though this method is weakening the 
spirit of the parliamentary system of government, it 
undoubtedly gives strength and a greater lease of life to the 
administration. 

The United Australia Party has also adopted a similar 
organization in the States and the Commonwealth. But 
the Labour has a greater control over vote§, due to the 
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popularity of its programme in the conditions prevailing in 
that continent. 

The party programmes are such that State particularism 
is receding before them, and the House as well as the Senate 
are now divided not on issues relating to particular States 
but on broader issues common to the whole federation. 
This is profoundly influencing the course of federalism in 
Australia, strengthening the central government as against 
the separatist tendencies of the States. And most of this 
tendency is the direct result of the compact Labour Party 
whose programme aims at a closer unification of Australia. 
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CHAPTER XIV 


UNION OF SOUTH AFRICA 

This union of Colonies marks, as I believe, a great advance in the 
fusion of the races which inhabit South Africa. The inhabitants of 
South Africa are some of British, some of Dutch, and some of Frenc^i 
Huguenot descent. Their ancestors through many years of history 
suffered and fought for freedom. They underwent forfeiture and 
exile and imprisonment, and on the scaffold and on many battlefields 
they bore witness in the cause of civil and religious liberty. 

Earl of Cfouor') 

HISTORY OF THE CONSTITUTION 

Of the self-governing dominions of the British Empire, 
the Union of South Africa was the last to be formed as a 
united self-governing unit. 

Its area is now 472,550 square miles, and population 
^,600,000, of whom 2,000,000 are Europeans and the rest 
natives, Of the Europeans 58 percent speak Afrikans, a 
variant of Dutch, and the rest speak English. The Dutch 
were the earliest European colonisers of South Africa, who 
m i, .oAn originally founded the Cape Colony. In 

^ilX 1900* 111 1 • • 1 

1814, Holland ceded it to the British Sove¬ 
reign. Later, an influx of British settlers increased the 
British element in the Cape Colony which soon became 
industrialised. The Dutch colonists, not satisfied with their 
fate in the Cape Colony, went further north and founded 
another Boer republic, named the Orange River Colony, 
which was annexed by the British in 1900. The discovery 
of gold and silver mines in the interior gave a new impetus 
to a further move northward and they established a third 
Boer republic, the Transvaal, which was also annexed by. 
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the British in 1900. When the Boer War broke out in 
South Africa, the Dutch were defeated, and in the end 
these colonies were ceded to England. Thus England became 
master of South Africa. 

All the four colonies continued to have their separate 
administrations, unconnected with each other, and governed 
Pour in depen- under the directions of the Colonial Office 
dent Colonies. London. Apart from the differences in 

their historical growth, the four colonics had several other 
conflicting interests which were leading them farther and 
father! Firstly, their economic life was not similar, the 
Transvaal was leading in trade which it carried through 
Divergences in Delagoa Bay, Natal conducted its trade 

through Durban and Cape Colony through 
Cape Town. The railway systems of the various colonies 
quickly started a “rate war“ which threatened to precipitate 
a serious conflict. Secondly, there were fundamental 
differences in their tariff policies. The Transvaal desired 
free trade, whereas Natal and Cape Colony favoured pro¬ 
tection not only for revenue purposes but also for creating 
industrial centres at the sea ports. Thirdly, the colonies had 
considerable discrepancies, in their respective treatment of 
the Native population. As the proportion of the white 
population to the number of the natives was 1 to 4, there 
was a serious apprehension of the divergent native policies 
of the four colonies resulting in a grave danger to the whole 
of the country. 

“Out of the very circumstances that seemed to be driv¬ 
ing the four colonies asunder was born the recognition of 
the need for union.“ All plans for a customs union having 
, . failed to achieve the desired effect, the 

Move for union. ^ t i 

Cape House of Assembly, alive to the dangers 
<rf a continued disunion, adopted in June 1871, a resolution 
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appointing a Commission to draw up a plan of dividing the 
whole of British South Africa into a number of provinces 
and then setting up over them a central Federal Government. 
When the federal movement received an appreciable amount 
of support, the British Parliament passed a Permissive Act 
(the South African Confederation Act. 1877). Explaining 
the objects of the legislation, the Earl of Carnarvon, while 
introducing the Bill said: The Bill before your Lordships 
is one of outline and principle. It is one containing the 
framework of a future confederation, but leaving the details 
to be filled up after free communications between the 
Imperial and Local Governments. It is essentially permissi¬ 
ble one by which no sort of pressure would be put on the 
Colonies, while it will at the same time give them every 
opportunity of confederating, if they should think it advisa¬ 
ble to do so.” It was provided that if the Colonies did not 
confederate along the lines of the Act within five years after 
its passage, the Act would automatically lapse. And as the 
Colonies failed to unite within the prescribed time, the Act 
lapsed in 1882. 

In 1884, the Afrikander National Party was formed 
with the object of uniting all the European Nationals into 
one Union Government. “Increasing conflicts between the 
Dutch and the English Colonists, however, made such a 
union impossible.” But the economic problems became so 
important that in 1903 a Customs Union Conference of the 
colonies was held. It resolved in favour of establishing a 
Customs Union, appointed a committee to discuss the 
Railway Rates question, and tried to reach an agreement on 
the native question. Thereupon, the British Government 
issued an Order-in-Council, creating an Inter-Colonial 
Inter-Oolonial Council in South Africa (20th May 1903), 
Conference, 1902. j^^l with the railway and other fiscal 
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questions common to the four colonics. Three years later, 
in 1906, a Customs Convention met and resolved to establish 
a Customs Union. But all these efforts, since 1871, for any 
kind of union had proceeded from the Colonial Governments 
y or the Governors, without any reference to the people 
themselves, and had, consequently, failed. In June 1907, 
the Earl of Selbourne, High Commissioner in South Africa, 
addressed a letter to the Cape Governor, expressing his 
conviction that if the cause of union was ever to bear fruit¬ 
ful results, the initiative must come from the people. 
Laying considerable stress on the necessity of union he 
wrote: “The union of a divided country is seldom a thing 
which can be postponed to a more convenient season. 
Divisions left alone tend to emphasise and perpetuate them¬ 
selves day by day until really firm union becomes impossible." 

In May 1908, the Inter-Colonial Conference met again to 
discuss the railway rates and tariff questions, but, like the 
Annapolis Conference in U. S A., resolved that “in the 
Inter-Colonial opinion of this Conference, the best interests 
Conference, 1908- permanent prosperity of South 

Africa can only be secured by an early union under the 
Crown of Britain, of the several self-governing Colonies." It 
further resolved that a convention of the delegates of 
the colonies be convened to prepare a draft constitution. 
Accepting these recommendations of the Conference, the 
legislatures of the four colonies, as also that of Rhodesia,’®* 
appointed delegates. Thus, thirty-three delegates met in a 
convention on 12th October 1908, at Durban. As most of 
the delegates were those who had fought in the opposing 
The Constituent camps in the Boer War, and as the matters 
Convention. discuss included those of acute 

controversies, they decided to hold their meetings in secret. 
• Ultimately, Bhodesia did not join the Union. 
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The discussions began at Durban; then the Convention 
moved to Cape Town. It had a very difficult task before 
itself, the racial differences, the economic controversies, and 
the differing systems of laws, all of them too stupendous to be 
surmounted before an agreement could be reached regarding 
the terms of a union. Ultimately, a Draft Constitution was 
prepared and submitted to the colonial Parliaments. The 
Transvaal Parliament adopted it without any amendment. 
Orange River Colony suggested certain amendments which 
were not of a very complicated nature. In Cape Colony 
more serious amendments were made dealing with equal 
rights and the abolition of proportional representation. 
Natal created a great difficulty by suggesting amendments 
which virtually amounted to obstructing the work of the 
Convention. 

The Convention met again at Bloemfontein to consider 
all those amendments. Certain changes were made in the 
Draft which was finally accepted and signed by all the 
delegates on 11th May. 1909. This changed Draft was 
again submitted to the colonial Parliaments. The Transvaal, 
Orange River Colony and Cape Colony adopted it, but, Natal, 
suspicious of the union, decided to refer it to the people. 
Despite great apprehension regarding the result of their 
referendum, the people of Natal voted by an overwhelming 
majority, in favour of the union. 

Thus the most difficult part of the Convention came 
to a successful end. Delegates from the colonies then went 
over to England to get the Draft accepted by the Imperial 
Parliament which adopted it and passed the Union of South 
Africa Act, on 20th September, 1909. On 31st May, 1910, 
the four Colonies were formally united under one Govern¬ 
ment. viz. the Union of South Africa, which solved their 
pirobkm permanently. 
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The Union Parliament has made sixteen amendments to 
the Constitution of 1909. These amendments, some of 
mere verbal nature while others effecting important changes, 
were made on 25th April 1911; 29th May 1920; 15th May 
1925; 27th July 1925; 5th February 1926; 7th June 1926; 
8th June 1926; 26th March 1927; 1st June 1933; 2nd June 
1934; 22nd June 1934; 29th March 1935; 7th May 1935; 10th 
May 1935; 16th April 1936; and 21st April 1937. The 
amendment of 1934 was contained in the Status of theUnion Act 
which accepted the constitutional changes made by the Statute 
of Westminster, Section 2 of the Act declared: “The Parliament 
of the Union shall be the sovereign legislative power in and 
over the Union, and notwithstaning anything in any other law 
contained no Act of the Parliament of the United Kingdom 
and Northern Ireland passed after the 11th day of 
December 1931 shall extend, to the Union as part of the 
law of the Union unless extended thereto by an Act of the 
Parliament of the Union.*’ 

TUB CONSTITUTION OF 1909 

“The most striking characteristic, perhaps, of the Consti¬ 
tution is its trust in the future.”* Thus speaks Mr. Brand 
who was secretary to the Transvaal delegation to the 
Features of the National Convention. And this is true. 
Constitution. ^111 the union was effected, the Dutch and 
the English, the two partners, had been extremely suspicious 
of each other and of the new Government. Yet, they made 
several compromises to meet each other’s view point relying 
upon a better future. In the circumstances then prevailing, 
none could have predicted the establishment of such a close 
union. The delegates to the convention really did a wonder¬ 
ful work in framing a constitution which though bearing 
several federal features, is essentially unitary in spirit, 
t Union of South Africa^ p. 114, 
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€t gives morejpjj^er to the central government and relegates 
^ provinces to the status of merely 

Unitary feature^. 

administrative units depending upon the 
centre for their legislative, executive and judicial functions. 
Provincial Governments in the Union exercise mostly dele¬ 
gated authority and their legislative measures arc merely 
ordinances and not laws. The heads of provincial executives 
are called Administrators and not Governors or Lieutenant- 
Governors. The Union Government may delegate any 
power to be exercised by the provincial governments. In 
the Preamble, there is no reference to the wishes of the 
people of the Union, though the Draft Constitution was 
prepared by the delegates of the colonial governments and in 
one colony at least, viz,. Natal, the Draft was referred to 
people for their approval. As the Preamable states that '‘the 
several British Colonies therein should be united under one 
Government in a legislative union under the Crown of Great 
Britain and Ireland,** the Union is generally unitary in spirit. 

There are, however, certain features in the constitution 
which give it a federal appearance. In the Preamble itself 
there is mention of making “provision for the establishment 
„ , , , , of provinces with powers of legislation 

and administration in local matters and 
in such other matters as may be specially reserved for 
provincial legislation and administration;** thus the 
Central Government does not possess unfettered powers. 
Dutch and English have both been recognised as official 
languages in which all offidal records are printed. In 
Canada, too, French and English had to be recognised as 
official languages to satisfy both the French and the English 
settlers. Australia, on the other hand, had no racial or 
linguistic problem to solve. In the Union, the central legis¬ 
lature is composed on provincial basis, the Senate as well as 
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the House of Assembly, and this is essentially a federal 
feature of the constitution. Moreover, there is a compromise 
on the question of locating the Capital of the Union. Cape 
Town has been fixed as the scat of the Legislature, Pretoria 
that of the Executive Government, and Bloemfontein that of 
the Supreme Court, as a recognition of the prestige of the 
provinces—a system which is very costly and at the same 
time inefficient.* All matters relating to native policy, 
education and franchise have been exclusively reserved to the 
provinces. The territories of the provinces (of the Union) 
are the same as those of the colonies before the Union. In 
the Senate, all provinces have been given equal representa¬ 
tion, though there is also provision for the nomination 
of eight senators by the Central Government. All these 
features, which essentially formed the basis of compromise 
(a matter in which the Africanders are past-masters), impart 
to the constitution a federal appearance. 

Contrary to the Commonwealth example, in the South 
African constitution the portion dealing with the Executive 
precedes that dealing with the Parliament. This is probably 
due to the tendency of the Dutch to give their confidence 
to the Government of the day. There is a strong feeling 
among them that it is disloyal to criticise the Government.! 
In fact, the Executive there seems to predominate the Legis¬ 
lature probably due to the slow weakening of parliaments 
everywhere else. 

On the whole, the constitution is a curious admixture 
of unitary and federal principles, aiming as it does at a union 
A mixed of the two European races. And though 

constitution. during these years the Dutch and the 

English have not really blended (and how could they ?), 

• Keith. The Constitutional Law of the British Dominions, p. 362. 
t Uuion of South Africa, p. 43. 
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British South Africa “has at least given the recording angel 
of past policies theme for lamentation/*^' 

THE QOVEIiNMENT OF THE UNION 

The Government of the Union, though a creation of 
independent provinces, has fullest authority over the Provin¬ 
cial Governments which under the constitution, have been 
reduced to the position of merely local administrations. There 
is, therefore, practically no great limit to the powers of the 
Central Government, save in a few matters like franchise and 
lower education. 

The legislative power of the Union is vested in a Parlia¬ 
ment consisting of the King, a Senate, and a House of 
The Union Assembly. The Parliament possesses “full 

Legislature. powers to make laws for the peace, order, 

and good government of the Union.’*t In U. S. A., Canada 
and Australia, on the other hand, the central legislature has 
defined powers, and in certain cases residuary and concurrent 
powers. 

The Senate is the upper house of the Union Parliament. 

It is composed on a peculiar basis. Though each of the four 

provinces has been given equal representa- 
Sonate. , _ 

tion, viz. eight senators, the Governor- 

General also nominates eight senators holding their seats for 
ten years. Thus the total strength of the Senate is forty. 
One half of the nominees of the Governor-General arc 
selected “on the ground mainly of their thorough acquain¬ 
tance, by reason of their official experience or otherwise, 
with the reasonable wants and wishes of the coloured races 
in South Africa,*’ (Section 24 (ii) of the Act). This was 
considered necessary because the coloured races, composing 
four-fifths of the total population of the Union, are debarred 

• Egerton. Federations and Unions in the British Empire, p. 8?. 
t Section 59 of the Union of South Africa Act, 1909. 
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from having direct representation in the Parliament, and 
self-government in South Africa means government by the 
white settlers. 

Regarding the election of the eight senators from each 
province, a novel procedure, unknown to other constitutions. 
Election of was followed for the constitution of the first 

Senators. Senate (1910). The two houses of the pro¬ 

vincial legislature, sitting together in one body, elected the 
eight senators for the province. These were elected to hold 
office for ten years, and any vacancy in the interval was to 
be filled by the provincial council (which was elected after 
the formation of the Union) for the residue of the term. 
Section 25 of the Act provided for the composition of the 
subsequent Senates thus: eight senators lo be nominated by 
the Governor-General as aforesaid; the eight senators from 
each province to be elected by the members of the provincial 
council of the province together with the members of the 
House of Assembly elected for that province. So that, at 
present, the eight senators of each province are elected 
neither directly by the people, nor only by the provincial 
council, but by an electoral college composed of the members 
of the provincial council and the members of the Union 
Assembly elected for that province. Thus, the Union Senate 
is really more federal in character than the Senate of any 
other federation. 

A Senator must be at least thirty years of age, a qualified 
registered voter for the election of members of the House 
Qualifications of of Assembly in one of the provinces, a 
Senators. resident of at least five years standing with¬ 

in the Union, a British subject of European descent, and an 
owner of immovable property within the Union valued at 
‘not less than five hundred pounds over and above any 
special mortgages thereon.’ In its composition, therefore^ 
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the Union Senate is more undemocratic than the Common¬ 
wealth or U. S. A. Senate. 

The term of the Senate is ten years. It chooses one of its 
own members to be its President. At least twelve Senators 
Working? of the form a necessary quorum to constitute a 
meeting of the Senate for exercising its 
powers. All questions are decided by a majority vote, the 
President having the right to exercise only a casting vote 
in case of equality of votes, but not otherwise. 

The House of Assembly is the lower house of the Parlia¬ 
ment and is at present composed of 150 members, in accord- 


iTouseof ance with the recommendation of the Sixth 

Assembly. Delimitation Commission appointed in con¬ 

nection with the 1931 census. These arc elected by electoral 
divisions in the provinces, and are distributed thus: the 
Cape of Good Hope 59, Natal 16. the Transvaal 60 and 


Orange Free State 15. 

In the original composition of the first House of Assem¬ 
bly (1910) each province had been assigned an arbitrary 
representation, the Cape and the Transvaal getting a smaller 
representation (compared with their white population) in 
order to give Natal and the Orange Free State a larger re¬ 
presentation. The Constitution recognised the separate 
identity of the provinces (undoubtedly a federal feature) by 
providing that the representation of no province would be 
reduced until the expiration of ten years after the com¬ 


mencement of the Union or until the strength of the House 
(originally 111 in the year 1910) reached 150, whichever 
period was the longer. It is provided that after every 
five years a census of the European population will be taken 
and on the basis of the latest available figures the strength 
of the House varied in accordance with the following 


provisions: 
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(i) First of all the quota of the Union is determined by 
dividing the total number of the male European adults, as 
ascertained in the census of 1904 (this number was 349, 
837), by the total number of members of the first House, 
VIZ., 111. Thus the quota for the Union is 3151 for each 
member. 

(ii) After every five years, census of the European male 
adults will be taken and if there is an increase in any pro¬ 
vince over the previous census figures, each increase of 3151 
will add one member to the representation of the province, 
but “no such addition will be granted to any province until 
the total number of European male adults in such province 
exceeds the quota of the Union multiplied by the number of 
members allotted to such province for the time being, and 
thereupon additional members shall be allotted to such 
province in respect of only such excess.This had been 
provided, because in 1910 the original representation given 
to each province did not follow the quota rule strictly, two 
provinces getting a smaller share and the other two a larger 


one. 

The present qualifications for voters to the Assembly 
have been fixed in Acts Nos. 38 of 1930, and 41 of 1931 


which have respectively extended the franchise to all adult 
Franchise, and (ovcr 21 years of age) European females 
quaiilicatioTis of and removed the property qualifications 
existing in the Cape and Natal provinces. 
There is thus adult franchise for the white population. 
Members to the Assembly arc elected in single member 
electoral divisions in each province. These electoral divi¬ 
sions arc rearranged after each quinquennial census by a 
Delimitation Commission appointed by the Governor General 
and consisting of three judges of the Supreme Court. In 
dividing each province into electoral divisions the Commis- 
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sion gives due consideration to community or diversity of 
interests, means of communication, physical features, exist¬ 
ing electoral boundaries, and sparsity or density of popula¬ 
tion. The quota of voters is taken as the basis of this divi¬ 
sion, but “the Commissioners may, whenever they deem it 
necessary, depart therefrom, but in no case to any greater 
extent thsn fifteen per centum more or 15 per centum less 
than the quota.’* After the Commission has submitted its 
proposals in detail, the Governor-General proclaims them as 
final decisions. 

Every member of the House of Assembly must be a 
qualified voter for the Assembly, a resident of not less than 
five years within the Union, and a British subject of Euro¬ 
pean descent. 

The normal life of the Assembly is five years, but it may 
Organization of be dissolved earlier by the Governor- 
the Assembly. General. The Assembly chooses one of its 
members to be its Speaker. At least thirty members con¬ 
stitute a quorum. All questions in the Assembly are decid¬ 
ed by a majority of votes, the Speaker having the right to 
vote only in case of equality of votes, but not otherwise. 

Every member of the Senate or Assembly has to subs¬ 
cribe to the prescribed oath of allegiance before taking his 
seat as a member. No person can be a member of both the 
Senate and the Assembly at one and the same time. But a 
minister who is a member of any one house may also speak 
in the other without, however, voting in that other house. 
A person ceases to be a member of the legislature on being 
convicted for any crime or offence for which he is sentenced 
to at least a year’s imprisonment without the option to pay 
fine or on being declared an insolvent or an insane, or on 
holding under the Crown an office of profit. But Ministers 
pf State, Government pensioners and retired Naval and 
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Military Officers are exempted from this disqualification. 
Every member of the Senate or Assembly ^ets an annual 
allowance, and enjoys all the usual privileges and immunities 
during the period of his membership. 

Each house of the Parliament makes its own rules of 
procedure and conduct of business. Both houses enjoy 
Parliament co-equal legislative powers, but money bills 

decides its own must Originate in the Assembly. When a 
Bill has passed through both houses, it must 
receive the Governor-General’s assent before it becomes a 
law. The Governor-General has the right to recommend 
amendments to any legislative measure passed by the Par¬ 
liament. He may also reserve any measure for the King’s 
pleasure which must be expressed within a year. 

If the House of Assembly passes a Bill and the Senate 
refuses to pass it or passes it with amendment to which 
Relations Assembly does not agree, it is referred 

between the back to the Assembly. If in the same 
Houses. session the Assembly again passes the 

measure in a form not acceptable to the Senate, the 
Governor-General may convene a joint session of the two 
houses. At this joint session, the members deliberate and 
vote on the measure as last proposed by the Assembly and 
on such amendments as are passed by one house but not 
agreed to by the other. If a majority of the total number 
of members of both houses vote for any amendment it is 
declared to have been duly passed by both Houses of 
Parliament. And if the Bill with amendments, if any, is 
passed by a majority of the members present, it is consi¬ 
dered to have been duly passed. It is then submitted to 
the Governor-General for assent. 

This provision for solving dead-locks between the two 
bouses is simpler than that prevalent in the Commonwealth 
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or even that existing in Canada, and, therefore, leads to 
quicker and better legislation. 

THE UNION EXECUTIVE 

According to section 4 (1) of the Status of the Union 
Act, 1934, the Executive Government of the Union in 
regard to any aspect of its domestic or external affairs is 
Kin^asthe vested ill the King, acting on the advice 

nominal of his Ministers of State for the Union, 

and may be administered by His Majesty 
in person or by a Governor-General as his representative. 
Sub-section (2) makes it clear that any reference to the 
King in the Act means a reference to King acting on the 
advice of his Ministers of State for the Union. 

The Governor-General is now merely a constitutional 
head of the Union Government and holds, in the King's 
name, the command of all naval and military forces of the 
Union. 

There is an Executive Council of Ministers to advise 
the Governor-General in the government of the Union. 
The members of this Council are chosen by the Governor- 
General and sworn as Executive Councillors, holding 
office, in theory only, during his pleasure. In making his 
choice of these Executive Councillors, called Ministers, the 
Governor-General follows the usual constitutional practice 
of inviting the leader of the majority party in the Parlia¬ 
ment to accept the office of Prime Minister. This 
leader then selects his colleagues and submits their names 
to the Governor-General for formal appointment as 
Ministers. The Ministers form the Cabinet and hold 
charge of the following ministries (there also being 
some Minister or Ministers without portfolio): Premier¬ 
ship and Ministry of Foreign Affairs; Ministry of the Inter¬ 
ior, of Public Health and of Education; Ministry of Mines; 
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Ministry of Railways and Harbours and of Defence; 
Ministry of Finance ; Ministry of Justice; Ministry of Labour; 
Ministry of Agriculture ; Ministry of Lands; Ministry of 
Posts, Telegraphs and of Public works ; and Ministry of 
Native Affairs. 

The Cabinet is responsible, as a body, to the lower 
house and resigns on losing its confidence. The railways, 
ports and harbours are managed by a Harbour and Railway 
Board presided over by a Minister of State There is a 
large number of civil servants, holding permanent posts, 
who conduct the day today administration of the country. 
Dutch and English are both recognised as official languages. 

THE UNION JUDlClMiY 

The Common Law of the Union is not the English Law 
but the Roman-Dutch Law of Holland, which is largely un¬ 
codified. But with regard to certain matters, c. g., mercantile 
matters, patents, copyrights, companies, trade-marks, insol¬ 
vency, etc., principles of English Law have been introduced 
by Statute. The law of England, however, is now imper¬ 
ceptibly influencing civil and criminal procedure, and is 
definitely followed in shipping, insurance and other business 
matters. 

By Art. 95 of the the Constitution, a Supreme Court 
has been established. It consists of a Chief Justice and four 
Judges of Appeal. Under the Supreme Court of the Union 
there arc provincial Supreme Courts, one division in each 
province, but in the Cape there are two divisions. Below 
each Provincial Supreme Court there are circuit and magis¬ 
terial courts in the province. The judges are all appointed 
by the Governor-General in Council. They hold office 
during good behaviour and may be removed by the Governor- 
General in Council on an address from both Houses of the 
Parliament in the same session. 
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The Appellate Division of the Supreme Court is the 
highest court of appeal for the whole Union and sits at 
Bloemfontein, the capital of the Orange Free State. Ordi¬ 
narily no appeal from the Supreme Court of South Africa or 
any division thereof lies to the Judicial Committee of His 
Majesty’s Privy Council, but the King continues to exercise 
the Royal Prerogative to grant special leave for preferring 
such appeals. 

The Provincial Supreme Courts, besides exercising origi¬ 
nal jurisdiction in all important provincial matters, “have 
jurisdiction in all matters: 

(a) in which the Government of the Union or a person 
suing or being sued on behalf of such Government is a party: 

(b) in which the validity of any provincial ordinance 
shall come into question.” 

They also exercise jurisdiction in matters affecting 
elections to the Assembly or the Provincial Councils in the 
provinces concerned. 

The Supreme Court of the Union frames rules for the 
conduct of procedure in all superior and other provincial 
courts; its process runs throughout the Union and its 
judgments and orders have full force and effect in every 
province. Thus within the Union, the powers of the Sup¬ 
reme Court are even higher than those of the Common¬ 
wealth High Court, but the former does not possess the 
power of interpreting the constitution and adjudging the 
validity of Union legislation. 

PROVINCIAL AND LOCAL GOVERNMENTS 

The four original colonies still continue as the four 
provinces in the Union, viz., the province of the Cape of Good 
Hope, Natal, the Transvaal, and the Orange Free State. The 
provinces have limited powers, legislative and executive, 
and are very much like administrative areas subordinate to 
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the central government. There is a provincial legislative 
council in each province, the members of the council being 
equal in number to the members in the Union Assembly 
elected in the province, provided further that no province 
shall have less than 25 members. At present the strength 
of these provincial councils is: the Cape of Good Hope 
61, Natal 25, the Transvaal 57, and Orange Free State 25. 
There is adult European franchise in all provinces. Any 
qualified voter can seek election to the council of the 
province in which he resides. The life of each council is 
five years from the date of its first meeting and it cannot 
be dissolved save by effluxion of time, there being no res¬ 
ponsibility of the provincial executive to the legislature. 
A provincial council meets at least once a year. It elects 
its own chairman from amongst its members and frames its 
own rules of procedure, which must receive the Governor- 
General’s assent before having effect. Members of the 
council receive annual allowances and enjoy freedom of 
speech in the council, as well as other usual prerogatives. 
Questions in the council are decided by a majority of 
votes. 

Under Act. 85, the constitution of 1909 has given the 
provincial councils power to make ordinances in relation to 
the following classes of subjects: 

(i) Direct taxation within the province in order to 
raise a revenue for provincial purposes: 

(ii) The borrowing of money on the sole credit of the 
province with the consent of the Governor-General in 
Council and in accordance with regulations to be framed by 
Parliament: 

(lii) Education, other than higher education, for a 
period of five years and thereafter until Parliament otherwise 
provides: 
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(iv) Agriculture to the extent and subject to the 
conditions to be defined by Parliament: 

(v) The establishment, maintenance, and management 
of hospitals, and charitable institutions: 

(vi) Municipal institutions, divisional councils, and 
other local institutions of a similar nature: 

(vii) Local works and undertakings within the province, 
other than railways and harbours and other than such works 
as extend beyond the borders of the province, and subject 
to the power of Parliament to declare any work a national 
work and to provide for its construction by arrangement 
with the provincial council or otherwise: 

(viii) Roads, outspans, ponts, and bridges, other than 
bridges connecting two provinces: 

(ix) Markets and pounds: 

(x) Fish and game preservation: 

(xi) The imposition of punishment by fine, penalty, or 
imprisonment for enforcing any law or any ordinance of the 
province made in relation to any matter coming within any 
of the classes of subjects enumerated in this section: 

(xii) Generally all matters which, in the opinion of the 
Governor-General in Council, are of a merely local or private 
nature in the province: 

(xiii) All other subjects in respect of which Parliament 
shall by any law delegate the power of making ordinances 
to the provincial council. 

It is interesting to observe here that in U. S. A. and the 
Commonwealth of Australia, where the powers of the central 
government have been restricted and specifically enumerated 
in the constitution, the closing words of the Article (defin¬ 
ing those powers) leave room for expansion of the powers 
of the central government, but in the case of the Union, 
some similar words have been put in the constitution to 
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widen the powers of the Provincial Governments, vide (xii) 
and (xiii) above. And, therefore, in the light of the experi¬ 
ence of the working of their respective constitutions, the 
central governments in U. S. A. and Australia have acquired 
wider powers. The tendency in the Union has been in the 
opposite direction, and the provinces have acquired further 
powers after 1910. These extended powers of the provincial 
councils now include “destruction of noxious weeds and 
vermin, and the control of drugs; the experimental cultiva¬ 
tion of sugar, tea, and vines; grants to agricultural and 
kindred societies; library, museum and art gallery administra¬ 
tion with certain exceptions; the administration of cemetery 
and casualty wards; poor relief; the regulation of shop hours; 
the establishment and administration of townships, and in 
the Cape, the administration of labour, colony legislation in 
its application to industrial institutions.The provincial 
councils also deal with the licencing and control of vehicles, 
horse-racing, and betting, and places of amusements, besides 
the right to levy hospital and education fees and several 
other licencing fees. Whenever a provincial council con¬ 
siders any new law necessary, the power to make which it 
docs not possess, it can request the Union Parliament to 
enact that law. 

There is an important constitutional aspect in which the 
provincial councils in the Union occupy a position of greater 
subordination and inferiority to the central government than 
the state legislatures in Australia or U. S, A., and the 
provincial legislatures in Canada. Every enactment of a 
provincial legislature in the Union is called an ordinance 
and not a law, and even this ordinance has no effect or 
force until it has been assented to by the Governor-General 
in Council, and an ordinance lapses if not assented to within 
* Keith. Constitution, Administration and Laws of the Empire, p. 282. 
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a year of its passage through the Council. “The assent is 
not by any means a formality, and is of special importance 
as it can be, and has been, used to secure the observance of 
the rule that the control and administration of native affairs 
and of matters specially or differentially affecting Asiatics 
throughout the Union is vested in the Governor-General in 
Council. Any ordinance is valid only in so far as it does 
not disagree with an Act of Parliament, and may at any 
time be superseded by such an Act.’*'*' The provinces raise 
their own revenues from the resources granted them and 
also receive subsidies from Union Funds, as provided for in 
the Financial Relations Act, 1913. But in each province these 
subsidies form the greater part of the provincial revenues. 

In no other matter do the provinces in the Union differ 
so much from states and provinces in other federations as 
in the executive branch of the provincial government. In 
the Union, each province has an Administrator, appointed 
by the Governor-General in Council for a term of five years 
(residents within the province being given preference for 
appointment), who is the head of the provincial executive. 
There is an executive committee in each province, consisting 
of four members elected by the provincial council from 
amongst its own members or otherwise, and the Administra¬ 
tor who is the chairman of the committee. The remunera¬ 
tion of the executive councillors is determined by the pro¬ 
vincial council witli the approval of the Governor-General 
in Council. Executive Councillors and the Administrator 
have the right to take part in the proceedings of the council 
and those of them who are elected members of the council 
exercise the right of voting as well. 

The Administrator presides over the meetings of the 
Executive Committee. All questions in the Committee are 
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decided by a majority of votes including that of the Ad¬ 
ministrator who, in case of equality of votes, has also a 
second, i, e, casting vote. The Executive Committee super¬ 
vises the appointment, tenure of office and retirement, etc., 
of all public officers in the province. “In regard to all 
matters in respect of which no powers are reserved or dele¬ 
gated to the provincial council, the Administrator shall act 
on behalf of the Governor-General in Council when required 
to do so, and in such matters the Administrator may act 
without reference to the other members of the executive 
committee.**^' In all other matters the Committee has full 
powers of control, but not being necessarily composed of 
persons belonging to the same party, there is no cabinet 
responsibility to the legislature. In this respect, there is 
much resemblance in the relations between the legislature 
and the executive in the Union provinces, and those in the 
Swiss Cantons. 

The provinces in the Union have almost no powers over 
the judiciary save over magisterial and other minor courts. 
All judicial power belongs to the Union Government. 

Each province has municipalities and local boards to 
carry on administration of local interests. There are 134 
such municipalities in the Cape, and 64 in the Orange 
Free State. Each municipality has a Mayor and a number 
of elected members. 

AMENDME>3T OF TUE CONSTITUTION 

The framers of the Union Constitution preferred the 
Commonwealth method of alteration of the Constitution 
(with certain changes), to the Canadian method. Art 152 
of the Constitution empowers the Union Parliament to 
repeal or alter any of the provisions of the Constitutional 
Act, subject to the following two conditions: 


♦ Art. 14 of the Oonstitutioi^. 
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(1) The Parliament cannot repeal or alter any provision 
“for the operation of which a definite period of time is 
prescribed/' Such provisions relate to the formation of the 
first Senate and Assembly, and are now no longer of any 
effect as more than the prescribed time has elapsed since 
the passing of the Act. 

(2) The Parliament cannot repeal or alter the proportion 
of provincial representation in the Assembly until its member* 
ship has reached 150 or ten years have elapsed since the 
formation of the Union, whichever is the longer period, and 
as the number has reached 150, this restriction is now no 
longer valid. It cannot alter qualifications for electors to the 
Assembly in the Cape and other provinces, nor can it enact 
against the recognition of both Dutch and English as official 
languages, unless the Bill embodying any of these alterations 
has been passed by both Houses of Parliament sitting together, 
and at the third reading agreed to by at least two-thirds 
of the total number of members of Parliament. 

During the last thirty years the Union Parliament 
has made several amendments in the Constitution, all of 
them of a minor character, dealing with franchise or delega¬ 
tion of more powers to the provincial administrations. Of 
the three Dominions, Canada, Australia and South Africa, 
the last one has adopted the easiest method of altering the 
Constitution, and this is just in keeping with the unitary 
spirit of the Constitution. 

POLITICAL PARTIES 

South Africa presented greatest difficulties to the British 
Government in the matter of keeping the colonies within 
the Empire. The Boer War of 1899T900, terminated by 
the Treaty of Vereeniging, (31st May. 1902), was the culmi¬ 
nation of the struggle. Happily the Boers headed by Generals 
Smuts, Botha, Hertzog and de Wet, kept their word and 
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worked the provisions of the Treaty as honourable men. 
They, however, organised a political party Jlet Yolk (the 
people) to get self-government for the Transvaal and the 
Orange River Colony. When the four colonies became 
united by the Act of 1909, Lord Gladstone (son of the 
greatest Liberal statesman, Mr. Gladstone, of England) was 
appointed the first Governor-General of the Union. On his 
arrival in Cape Town, Lord Gladstone sounded the leaders 
of public opinion'in South Africa with regard to the forma¬ 
tion of the first Union Cabinet, and on 21st May, 1910, 
invited General Botha, then Prime Minister of the Transvaal, 
to form the Cabinet. It was at that time that Botha differed 
from some of the other leaders, chief among them his friend 
Jameson, with regard to the general policy to be pursued. 
Botha insisted on including in his Cabinet the important 
ministers of the four provincial cabinets then in existence, 
so as to work tlic Constitution which was “the child of 
sincere co-operation between representatives of both sections 
of the people”, viz, the Dutch and the English, and which 
required the continuance of the same “sincere co-operation” 
if the birth of the new South Africa was to be the happiest 
event in t^t continent. On the contrary, there were those 
who agreed with Dr. Jameson to take the “best men”, which 
meant even risking the co-operation of some provinces, 
mostly pro-British. 

Finally, Botha made his choice and included in his 
Cabinet four ministers from the Cape, two from the Free 
State, including General Hertzog who took the ministry of 
Justice, one from Natal, and three from the Transvaal. 
Of the last. General Smuts (Botha’s fast friend and indispen¬ 
sable lieutenant), became minister of the Interior, Mines, 
and Defence, and Botha became the first Prime Minister 
of the Union. In the middle of June, 1910, Botha issued 
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a manifesto forming the “South Africa Party** with which 
was incorporated the Ret Volk, The chief object of the 
new party was to work for the good of the whole Union 
by (i) enlisting the co-operation of the Dutch and the 
English, (ii) reconciliation of all people, and (iii) trying to 
get for the Union an honourable position within the 
Empire. For two years, the Cabinet worked well, backed 
by a majority in the Assembly. Though Mr. Merriman, 
the Premier of the Cape (1910), had been offered by Botha 
a seat in the Cabinet, he declined the offer and became 
leader of the opposition. Thus the Union Parliament started 
working on party lines. 

It was well known to people in South Africa that 
Hertzog, by his educational policy in the Free State, had 
alienated the English. But the dominating influence of 
Botha checked Hertzog, in the early months of the Cabinet, 
to give expression to his too pro-Dutch and anti-British 
views. This did not continue long and in his public 
utterances Hertzog declared that he placed the interests of 
the Union above those of the Empire. Such a pronounce¬ 
ment, made without the consultation of the Cabinet, struck 
at the root of Cabinet solidarity, and in spite of Botha*s 
repeated attempts to explain away Hertzog*s views, the 
Government faced a crisis. Hertzog would not resign, 
consequently Botha submitted his own resignation and 
the first Cabinet*s life ended in December 1912. Lord 
Gladstone again invited Botha to form a new Cabinet, and 
this time the General reappointed all his former colleagues save 
Hertzog. This breach between Botha and Hertzog brought 
to the fore ‘fundamental and irreconcilable divergence of 
political ideals* between them and their followers. The 
Botha group (the South Africa Party) worked for “partner¬ 
ship in a commonwealth of free British States as an essential 
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condition for the Union’s future,” whereas the Hertzogites 
“looked for salvation to a sovereign State, with a republican 
regime, outside that commonwealth.” Immediately after his 
“expulsion” from the Cabinet, Hertzog organized a new 
party, called the Nationalists, whose chief objects were to 
strengthen the Dutch and work for independence of South 
Africa in national and international matters. Botha’s action 
and general policy were endorsed by the Congress of the 
South Africa Party, (which met on 20th November, 1913, 
at Cape Town) by a majority of 131 votes to 90. 

Soon after the outbreak of the War in Europe (1914), 
Botha made ready to invade German South West Africa 
and occupy it for the Empire. (On August 26, 1914, the 
first Congress of National (Hertzog) Party met at Pretoria 
and unanimously condemned the contemplated expedition. 
“While the Nationalists were loudly protesting against 
participation in the War, the occupation of German territory 
—secrecy concerning which could not be long maintained— 
was as energetically urged in other quarters of the Union 
as indispensable.” When the War in Europe ended and 
statesmen met at Versailles to sign the Peace Treaty, Botha 
represented South Africa as its Premier. The Hertzogites 
had spared no pains to mobilise their party resources to 
oppose the South Africa Party. Only a fortnight after his 
return from Europe, Botha died, and was succeeded in the 
Premiership by his trusted lieutenant General J. C. Smuts. 
Though somewhat dwindled in numbers, the South Africa 
Party managed to form the majority in the Assembly with 
the help of the Unionists till 1924. The elections of that 
year resulted in the defeat of Smuts* Government and the 
Nationalists who returned with a majority formed the 
government with General Hertzog as the Prime Minister. 
This change in the government was followed by a movement 
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for South Africa’s secession from the Empire, and as a preli¬ 
minary step to it the flag controversy was started, the 
Hertzogites insisting on replacement of the Union Jack by 
Union’s own national flag. After a compromise formula 
had been adopted, this controversy came to an end. The 
Imperial Conferences from 1926 to 1930, succeeded in 
getting a higher recognised status for the Dominions inclu¬ 
ding South Africa. And with the passing of the Statute of 
Westminster (1931), most of the demands of the Nationalist 
Party and the Union were satisfied. And though the differ¬ 
ence between the ideals of the two parties have now 
almost disappeared, there is yet a danger of political 
cleavage, for as long as there are divisions between the 
South African Party and the Nationalists, “there is an ever 
increasing risk that they will, in order to justify their 
distinctive political existence, resort either to the resuscita¬ 
tion of the old feuds, or to the creation of artificial new 
grounds of dispute on the old lines.’’* And as long as 
General Hertzog holds the stage, there is little probability of 
fusion between them, because during the last fifteen years he 
had been Prime Minister of the Union, he magnified the 
differences with his political opponents led by Smuts. In 
fact, in the Union the question of political parties has, ever 
since 1910, become a problem of personal equation. Within 
the Nationalists, republican wing still adheres to ‘the ideal 
of a Republic.’ When England declared war on Germany 
(3rd September, 1939), the Hertzog Government moved a 
resolution in the Union Assembly for neutrality of the Union, 
which was defeated by 80 votes against 67; Hertzog 
resigned, and Smuts formed his own Cabinet. The Labour 
Party is yet too insignificant to need notice. 


# Hofmeyr. South A.fricai p. 280. 
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It is, however,.expected that after Hertzog’s retirement 
from active politics the political parties will undergo a change 
and new groupings will take place on economic lines, thus 
furthering the ideal of national unity. At the same time the 
future of the Republican Party (the extreme wing of the 
Nationalists) being uncertain, there may arise a grave 
danger to the peaceful development of the Union, should this 
extreme wing capture the Assembly. 
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CHAPTER XV 


IRELAND 

After a very careful consideration of all cireiimstances and duo 
consideration by the Cliiefs of the Staff we came to the conclusion 
that friendly Ireland was worih far more to us both in peace and war 
than paper rights under tlie 11)21 Treaty which were only exercisable 
at the risk of maintaining perhaps an increasinf^ avowed ill will, 

{JVrvillf' Cliamhrrhiin) 

The island of Ireland, situated in the Atlantic Ocean, to 
the west of England, and separated from the latter by the 
Irish Sea, consists of, at present, two parts each with its 
own government. These two parts are Eire (i, c, Irish 
Republic) with an area of 17.024,485 square miles and a 
population of 2,968,420 human souls, and Northern Ireland 
with an area of 3,352,251 sq. miles and a population 
numbering 1,279,753. Northern Ireland is largely Pro¬ 
testant while Southern Ireland is prodominantly Catholic. 

CONSTITUTIONAL HISTORY 

The constitutional history of Ireland falls into four 
periods, viz, from the British conquest up to 1800, from 1800 
to 1921, from 1921 to 1937, and since 1937. During the first 
Vour periods of Ireland was conquered by Britain, 

Irish constitu- treated as a dependency and finally 
tiunaihistory. united with Britain to form the United 

Kingdom, Since 1800 upto 1921, Ireland made supreme 
efforts to get Home Rule, but Irish nationalism was sup 
pressed and ultimately a Treaty was signed between the two 
countries. The signing of the Treaty in 1921 marked the 
beginning of a semi-independent state, a position not 
accepted by the ejttreme Nationalists under De Valera, In 
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1937, Ireland adopted a new constitution of her own, 
assumed virtual independence and started her career as a 
sovereign state without the British Crown. 

Henry II of England readily accepted (in 1168) the 
poposal of Dermot, the banished King of Leinster, to send 
out an expedition to Ireland on which he had already fixed 
British conquest his designs sincc 1153. On the eve of 
of Ireland. Bartholomew’s Day, 1170, Strongbow (the 

Earl of Pembroke) arrived near Waterford with a force, 
defeated the Irishmen and subdued Dublin. Henry II 
established his Law Courts in the newly conquered parts, 
though both the systems of laws, English and Irish, con¬ 
tinued side by side. This led to tragic results, a necessary 
consequence of Divide et bnpeta. The successors of Henry 
II could ill spare enough time for Ireland and, therefore the 
prosperity of the thirteenth century was gradually replaced 
by the poverty of the fourteenth century. Several expedi¬ 
tions were sent out to subdue the Irish, and they met with 
varying degrees of success. 

To King Henry VII, the first of the Tudors, belongs the 
credit for attempting to improve upon the past record in 
Consolidation Ireland and trying by conciliatory methods 
under the Tudors enlist the great tribal chiefs on the side 
of his government. During the reign of Elizabeth, English 
rule in Ireland was seriously threatened twice, each time by 
the O’Neills of Ulster. The opportunity was seized by 
Philip of Spain and the Pope both of whom were awakened 
to the idea that Ireland might well be worked as a basis for 
operations against the English Queen. But with the failure 
of the Spanish Armada in 1583, the designs of Elizabeth’s 
enemies failed. James I completed the Elizabethan process 
of introducting the English system throughout Ireland, 
particularly by planting English colonists. It was at this 
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time that strong Scottish element was introduced into 
Ulster which became the chief source of trouble between 
England and Ireland, and still presents serious constitutional 
difficulties. 

When Charles I became King of England, he sent 
Wentworth to benefit the people of Ireland. Strafford's 
Clash between ^vowed object was to Support the cause 
Catholics and of absolute despotism in Ireland. He held 
Protestants. Protestant interest was ihe true 

interest of Ireland, and yet he did not hesitate to rouse the 
ardour of the Irish Roman Catholics against the Protestant 
Ulstermen. The English began to identify the cause of 
Charles I with that of the Irish Roman Catholics; matters 
had indeed reached breaking point. The Irish revolt was 
backed by Spain and the Papacy. The rebellion lasted till 
1649 when Cromwell, after Charles Ts head had been cut 
off, proceeded to subdue Ireland. He landed at Dublin, 
subdued it and then proceeded to Drogheda to wreak ven¬ 
geance on the Irish. The property of all persons implicated 
in the Rebellion after October 1641, was forfeited, and by 
the Royal Declaration of November 30, 1660, all lands 
possessed by the adventurers were secured to them. 

Ireland again became the scene of another international 
struggle between the two powerful rivals, viz. Louis XIV and 
A pawn ill intoi- William III. James II had. after his flight 
national game. from England, joined Louis XIV who began 
to espouse his cause against Willian III. Louis received an 
offer, in 1666, of the submission of Ireland if the Irish were 
aided in their attempt to throw off the English yoke. In 
1689, therefore, Louis resolved on an expedition to Ireland, 
not to seat James II on his throne, but with the desire of 
making the wearing of the crown as uncomfortable to 
William III as possible. But while the siege of Derry, a 
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small town in Northern Ireland, shattered the hopes of 
Louis, James was meeting his first Parliament in Dublin on 
May 7, 1689. Soon the tide turned and the Jacobites 
and their supporters suffered serious reverses. The battle 
of Boyne decided the conflict in favour of William III, and 
the treaty of Limerick, 1691, terminated the revolt. There¬ 
after William forced Penal Laws on Ireland. Internally the 
gulf between the English and the Irish became further 
widened. 

The eighteenth century was marked by the establish¬ 
ment of English rule in Ireland. Gradually Irish prosperity 
In the XVIII Suffered grievously. Agriculture gave 
Century. place to pasturage, and agrarian grievances 

coupled with religious grievances made the Irish problem 
more complex. Meanwhile industrial wrongs too became 
serious. The industrial and parliamentary restrictions gave 
rise to an increasing restiveness. Then the War of American 
Independence stimulated the movement for Irish liberty. 
And to the Irishmen there was only one liberty, viz. that of 
the conscience, which was being seriously attacked by the 
Protestants. The French Revolution also fanned the 
United Irish Movement. Napoleon thought of taking 
advantage of the new Irish revolt against England. Mean¬ 
while Pitt was awakened to the danger of the existence of 
two Parliaments, at Dublin and London, and he determined 
to put an end to the Irish Parliament. 

Consequently, the Act of Union with Ireland was then 
passed in 1800. Ireland was represented in the English 


Union with Bri¬ 
tain and aB a 
part of United 
Kingdom, 


Houfe of Peers by 28 Peers elected for life 
and 4 Prelates of the Church of Ireland. 
The Irish got 100 members in the House 
of Commons. Thus the Irish Parliament 


was abolished, 
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Meanwhile Pitt tried to fulfil the pledges he had given 
to the Irish, Protestants as well as Catholics, but George 
III proved too great an obstacle. At this time Ireland was 
fortunate in having Daniel O’Connell to guide the move¬ 
ment of Irish liberty. He had three objects to fulfil, viz, ihe 
emancipation of Roman Catholics, the disendowment of the 
Established Church and the restoration of Parliament. 

To O’Connell, it appeared that the liberation of the 
Irish masses lay in the re-establishment of an Irish Parlia- 
Fio:htfor Home ment. Consequently, in April, 1840, he 
founded the Repeal Association with the 
object of getting the Union annulled. He carried on a 
whrilwind campaign throughout the island, but his move¬ 
ment received a strong opposition in Ulster where the pro- 
English Protestant population predominated. 

About that time the Irish famine of 1846 brought 
extreme proverty to the Irish peasant. He was evicted 
from his holdings for failure to pay rent to the land-lord. 
The Irish peasantry demanded three F’s viz. Fair rent, 
Fixity of tenure and Freedom of sale. Their demand was 
vigorously opposed by the land-lords. Abroad, in America, 
the Irish emigrants founded the Society of the Fenian* 
whose members were required to swear “allegiance to the 
Irish Republic, now virtually established, and to take up 
The Sinn Fein arms when called on to defend its inde- 
Movement. pendence and integrity.’* In 1863, a great 

Fenian Convention was held in Chicago, which considerably 
increased the American agitation in Ireland. The Govern¬ 
ment in Ireland used repressive measures to counteract the 
activities of the Fenian Brotherhood. 


• This word is said to have been derived from Fiana, a legendary 
Irish hero. The subsequent hiscory of the party is of great interest to 
all students of Irish independence movement. 
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The General Elections in England in 1868 resulted in 
the victory of Gladstone who took the earliest opportunity 
to press forward his measure for the disestablishment and 
disendowment of the Church of Ireland. His measure ot 
1869 proved a success. In 1870 he got the Land Act 
passed which eased tension between the landlords and the 
tenants. 

In 1873, the Irish Home Rule League was established, 
as a result of a Conference of the Home Government Asso¬ 
ciation of Ireland held in 1870; the objects of the Associa¬ 
tion were declared to be: 

“The obtain for our country the right and privilege of 
managing our own affairs by a Parliament assembled in 
Ireland, compose! of Her Majesty the Sovereign and her 
successors, and the Lords and Commons of Ireland; 

“To secure for that Parliament, under federal arrange¬ 
ment, the right of legislating for and regulating all matters 
relating to the internal affairs of Ireland and control over 
Irish resources and revenues, subject to the obligation of 
contributing a just proportion of the Imperial expenditure; 

“To leave to an Imperial Parliament the power of 
dealing with all questions regarding the Colonics and other 
dependencies of the Crown, the relations of the United 
Empire with foreign States, and all matters appertaining to 
the defence and stability of the Empire at large; 

“To attain such adjustment of the relations between the 
two countries without any interference with the prerogative 
of the Crown or any disturbance of the principles of the 
Constitution. “ 

Thus in 1875, Charles Stewart Parnell, who later came 
to be called the ‘uncrowned King of Ireland’ and was in 
many respects unlike O’Connell, became the leader of the 
farmers. His fiery speeches in peasants’ meetings intensified 
the activities of the Irish anarchists and in 1881 he was arrested. 

The elections of 1885 resulted in Mr. Gladstone’s coming 
into power. He introduced the Irish Home Rule Bill 
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following more or less the federal lines previousb" suggested 
by Butt. As some of Gladstone’s own followers refused to 
support him, the Bill was rejected on the second reading by 
343 votes to 313. General elections followed and the 
Unionists (consisting of the Conservatives and dissentient 
Liberals) came into office. They could not for long retain 
office and were succeeded in 1890 by the Liberals under 
Gladstone whose Second Home Rule Bill in 1893 shared 
the fate of the first. But the huge Liberal majority in the 
elections of 1906 brought Sir Henry Campbell Bannerman 
at the head of the Government. 

The Liberals introduced the Home Rule Bill of 1912 
which, after meeting some opposition, was placed on the 
statute book in 1914. This created a great split in Ireland. 
Ulster refused to accept it. for it opposed any kind of separa¬ 
tion from England, while the rest of Ireland welcomed it. 
Thus a civil war threatened Ireland, both sides importing 
large quantities of arms and ammunition from abroad. 
Meanwhile the Great War broke out and Ireland, forgetting 
for a moment its own question, rallied round the Empire, 
believing that Irish Home Rule would be won on the fields 
in Flanders rather than in Ireland. 

The Government, while taking steps to suppress revolu¬ 
tionary movement, convened a Convention, in 1917, con¬ 
sisting of Irishmen of all classes and creeds and of all poli¬ 
tical parties. Unfortunately, however, the very day (April 
12, 1918) the chairman of the Convention put the 
Report into the Prime Minister’s hands, the latter announc¬ 
ed application of conscription to Ireland. Consequently, a 
storm broke which shattered all chances of a peaceful 
settlement. The Irishmen denied the right of ^any but their 
own elected legislature to enforce conscription; moreover, 
even in England conscription had not till then been applied. 
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Sinn Fein which had become the dominant factor in 
Irish public life since the Easter week of 1916 now found 
none to challenge its authority over Nationalist Ireland. 
Meanwhile the majority of the Irish members elected to 
Parliament in 1918, refusing to attend at Westminster, 
assembled together under the name of Dail Eireann at 
Dublin and swore to uphold the Irish Republic. A parallel 
government was established; a republican loan was floated; 
representatives to most European capitals were sent to get 
recognition for the new State; Arbitration Courts were set 
up; and a new system of local government was introduced. 
The British Government took up this bold challenge of the 
Sinn Fein. It suppressed the Dail Eireann; it took severe 
measures against newspapers that advertised the new Repub¬ 
lic; it declared unlawful the Arbitration Courts. In return, 
the Sinn Fein launched upon a guerilla warfare against the 
British Government forces. But in 1920, the Government 
passed a new Act repealing that of 1914, and providing for 
separate parliaments for the six counties of Northern 
Ireland and the twentysix counties of Southern Ireland. A 
year later (2&th. June, 1921), Mr. Lloyd George invited 
Mr. Eamon de Valera, who had been President of the Dail 
Eireann since 1917, and Sir James Craig, Prime Minister of 
Northern Ireland, to a conference in London. The con¬ 
ference dragged on with increased membership, and shortly 
after midnight on December 6. a Treaty between Great 
Britain and Ireland was signed. 

The Treaty of 1921 was of the most revolutionary 
character, inasmuch as it granted all the demands of the 
From the Treaty Irish Nationalists except complete separa- 
tion from the Empire and the forcible inclu¬ 
sion of Northern Ireland in the Irish State. By the first 
article Ireland was given “the same Constitutional status in 
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the Community of Nations known as the British Empire as 
the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand and the Union of South 
Africa. , . . styled and known as the Irish Free State.’** 
Ulster was recognised as forming prlma facie a portion of 
the Free State, but if within a month of the ratification 
of the Treaty by Parliament, the two Houses of the Parlia¬ 
ment of Northern Ireland presented an address to His 
Majesty, the powers of the Parliament and Government of 
the Free State would not extend to the northern ’counties. 
And finally, the Treaty provided for the creation of a Pro¬ 
visional Government for the Irish Free State, pending the 
making by it of a formal constitution. To the Provisional 
Government were transferred all powers and machinery 
necessary for due discharge of its duties. 

De Valera opposed the Treaty. On the other hand, 
William T. Cosgrave, who was elected President of the 
Council of Ministers, led the party in favour of the Treaty. 
The newly constituted Provisional Government determined 
to restore order and continue the work under the Treaty, 
The new elections to Dail resulted in 92 supporters of the 
Treaty (including 58 followers of Cosgrave) being returned 
as against 35 opponents. The most noteworthy event of 
that period was the enacting of a Constitution (October 25, 
1922) by the Provisional Government, which was accepted 
by the British Parliament on December 5. It was put into 
effect on December 6, by a Royal Proclamation. 

The Irish Constitution of 1922 presented many novel 
features. While it resembled older models in certain respects, 
it contained several divergences of considerable interest to 
The Constitution any serious student of government. It 
declared the Irish Free State (Saorstat 

The terms pominioii »ud Colony wero skilfully avpidod, 
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Eireann) to be a ^‘co-equal member” of the “Community of 
Nations forming the British Commonwealth of Nations,” 
It recognised the sovereignty of the Irish people in Article 
2 which stated: "'All powers of government and all authority 
legislative, executive, and judicial in Ireland, are derived 
from the people of Ireland. . . Irish language was 
recognised as the official language of the Free State, though 
English was to have equal status (Art. 4). Articles 6-10 
enunciated the rights of citizens—liberty of the person, 
inviolability of the dwelling of each citizen, freedom of 
conscience and the free profession and practice of religion, 
free expression of opinion, and ‘the right to free elementary 
education. 

The legislative power was vested in a bicameral 
, parliament called the Oireachtas consisting 

The legislature 

of Bail Eireann (lower house) and Scanad 
Eireann (upper house) whose members were granted all the 
usual privileges and rights enjoyed by legislators in demo¬ 
cratic countries- Each house controlled its procedure. 

The Oireachtas was forbidden to make cx post facto law. 

Its consent was necessary to active participation by the 
Irish Free State in any war save in case of actual invasion. 

With regard to constitutional amendments. Article 50 
provided: 

Amendments of this constitution within the terms of the 
Scheduled Treaty may be made by the Oireachtas, but no 
such amendment, passed by both Houses of the Oireachtas, 
after the expiration of a period of eight years from the date 
of the coming into operation of this Constitution, shall 
become law, unless the same shall, after it has been passed 
or deemed to have been passed by the said two Houses of 
the Oireachtas, have been submitted to Referendum of the 
people, and unless a majority of the voters on the register 
shall have recorded their votes on such Referendum, and 
either the votes of a majority of the voters on the register 
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or two-thirds of the votes recorded, shall have been cast in 
favour of such amendment. Any such amendment may be 
made within the said period of eight years by way of ordinary 
legislation and as such is subject to the provisions of Article 
47 hereof. 

The Constitution provided that the Oireachtas might 
make provisions “for the Initiation by the people of propo¬ 
sals for laws or constitutional amendments.” 

The Constitution vested in the people of the Irish Free 
State large powers of controlling legislation, ordinary 
as well as that seeking to amend the constitution, and thus 
conferred on them greater freedom than was enjoyed by the 
British subjects under the British Constitution. 

The most novel feature of the Irish Constitution of 1922 
was the form of the Executive Authority of Irish Free State. 
Tlie Executive Article 51 vested this authority in the King 
to be exercised in accordance with law, 
practice and constitutional usage of the Dominion of Canada. 
It provided: “There shall be a Council to aid and advise in 
the government of the Irish Free State (Saorstat Eireann) 
to be styled the Executive Council. The Executive Council 
shall be responsible to the Dail Eireann, and shall consist 
of not more than seven nor less than five Ministers appoin¬ 
ted by the Representative of the Crown on the nomination 
of the President of the Council.” The President of the 
Council was to be in position and authority, though not in 
the manner of appointment, like the Prime Minister of any 
self-governing dominion. 

The Ministers of the Executive Council all belonged to 
the Dail Eireann. Hence, the fusion of the legislative 
and executive functions made by the specific condition 
brought the Irish Constitution into the category of 
Cabinet, rather than Presidential, system. The Executive 
Council was mad^ cpllectively responsible for all matters 
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concerning the Departments of State administered by mem¬ 
bers of the Executive Council.’ It prepared estimates of 
receipt and expenditure of the Free State, every year, for 
submission to the Dail. It met and acted collectively. 

Articles 55 and 56 introduced an extremely important, 
and atonce an entirely new, element in the Executive 
Council. This was the nomination, by the Dail, of Ministers 
from outside the Legislature. A Committee of the Dail, 
constituted in such a way as to be impartially representative 
of the Dail Eireann, recommended the names of such minis¬ 
ters as were finally nominated or rejected by the Dail. 
The total number of Ministers, including the Ministers of the 
Executive Council, was not to exceed twelve. Thus the 
Ministry consisted of not more than twelve persons of whom 
the Ministers of the Executive Council (the real Cabinet) 
were not to exceed seven. 

Those Ministers who were not members of the Executive 
Council differed from the Executive Councillors in certain 
respects, viz. (1) every former Minister was individually 
responsible to the Dail for the administration of the Depart¬ 
ment of which he was made the responsible head, and (2) 
his term was the same as that of the Dail Eireann existing 
at the time of his appointment, but he continued in office 
till his successor was appointed, and he could not be removed 
from office otherwise than by the Dail Eireann itself, and 
only for stated reasons. Every Minister, whether a member 
of the Dail or not, could attend and be heard in the Seanad 
Eireann. 

The Representative of the Crown was styled the 
Governor-General of the Irish Free State and was appointed 
The Head of the in like manner as the Governor-General of 
State. Canada in accordance with the usual 

practice observed in making such appointments. His salary 
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was to be the same as that of the Governor-General of the 
Commonwealth of Australia, to be paid out of the public 
funds of the Free State. It is clear, therefore, that the 
Governor-General of the Irish Free State occupied the 
position of a mere constitutional head of the state while the 
real executive power was exercised by the Executive Council 
responsible to the Dail. 

The constitution set up a judiciary more independent 
than that of other self-governing dominions, with the pos- 
„ . , . siblc exception of the High Court of the 

The judiciary. 

Commonwealth of Australia. Arts. 64— 
72 dealt with the constitution of the public Courts (consis¬ 
ting of the Courts of First Instance and a Court of 
Final Appeal to be called the Supreme Court) to be estab¬ 
lished by the Oireachtas. The Courts of First Instance 
included also a High Court, “invested with the full original 
jurisdiction in and power to determine all matters and 
questions whether of law or of fact, civil or criminal, and 
also Courts of local and limited jurisdiction with a right of 
appeal as determined by law. (Art. 64). The High 
Court exercised original jurisdiction in all cases in which 
the validity of any law under the Constitution was involved. 
The Supreme Court was given appellate jurisdiction in all 
cases (except those prescribed by law), including questions 
relating to the validity of any law, from the decisions of the 
High Court. 

Neither the Treaty nor the Constitution found favour 
with Fianna Fail (the new name of the Sinn Fein party) 
now led by Mr. De Valera. On the other hand, Mr. Cos- 
grave’s pro-Treaty party was determined to respect the 
Treaty and work the Constitution. 

New elections to the Dail were held in 1923. The 
pro-Treaty party of Cosgrave returned 63 members and the 
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Fianna Fail 44, thus leaving the real balance of power in the 
hands of the Farmers, Labourites and Independents, all of 
whom got the remaining 46 seats. 

For some time the tenacious De Valera whose supporters 
—the Republican Deputies—refused to take the oath of 
allegiance and were thus out of Dail, continued his fight for 
Irish independence outside the British Empire. Later, he 
decided on a change of tactics. At his suggestion, the 
Republican Deputies signed the oath, treating it as an 
‘empty formula,’ and took their seats in the Dail on the 
Opposition Benches. 

The Cosgrave Government ordered a new General 
Election in August, 1927. None of the parties secured a 
clear majority, but the Cosgraveites being the largest group, 
Cosgrave was re-elected President of the Executive Council. 

The Republicans decided to stay in the Dail and try 
constitutional methods to achieve their object, refusing at the 
same time to have social relations with the Government party. 

The Irish Republicans drew up a very attractive pro¬ 
gramme containing high promises. At that moment 
Cosgrave introduced a Public Safety Bill in the Dail as a 
permanent amendment to the Constitution, empowering 
the Government to suspend trial by jury and establish 
Military Courts, with power to inflict death penalty. Both 
the Dail and the Seanad passed the measure. Two years 
later, there was a general world depression which affected 
Ireland as well. The Cosgrave Government increased 
taxation. All this gave the Republicans the opportunity 
they wanted, viz, to denounce the Government for its extra¬ 
vagance and pro-British policy, and they successfully exploit¬ 
ed the situation. 

The General Election of February, 1932, resulted in the 
Fianna Fail capturing 72 seats out of a total of 153. Dc 
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Valera, now being the leader of the largest single party in 
the Dail, decided to form the Government with the tacit 
help of the Labourites, On March 9, 1932, the Dail elected 
him as President of the Executive Council. Within a week 
of his assumption of power he publicly declared his deter¬ 
mination to abolish the Oath. The Dail passed the neces¬ 
sary measure and even the Seanad, though it was feared it 
might raise difficulty, quietly acquiesced in it. Further 
amendments to the constitution were made one after an¬ 
other, the most important of which abolished the Seanad. 

He used his power, influence, patriotism and tenacity to 
build up an Irish Republic. During the first five years of 
his Presidentship ( under the Constitution of 1922) he 
succeeded in altering some important Articles in the Consti¬ 
tution. By the removal of Oath Act, 1933, paragraph 2 of 
the introductory part of the constitution and the words 
“within the terms of the Scheduled Treaty’* occuring in 
Article 50 relating to amendment of the constitution were 
deleted. Consequently, any amendment or construction of 
any articles in the constitution even though repugnant to 
the provisions of the Scheduled Treaty was made valid. 

De Valera picpared the draft of a new constitution for 
replacing the former one. The Bill was passed by the 
Oireachtas and then referred to the people. The plebis¬ 
cite gave decisive verdict in favour of De Valera. In this 
way, from 29th December, 1937, Irish Republic came into 
existence. 

THE IRISH REPUBLIC OF 1938 

The Constitution of the Irish Republic begins with an 
important Preamble which makes it clear that the people of 
Eire have adopted, enacted and given to themselves the 
Constitution, and thus emphasises the sovereignty of the 
people. 
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The Preamble then proceeds to state the objects of the 
Constitution, (1) to promote the common good, (2) to 
secure the dignity and freedom of the individual, (3) to 
attain true social order, (4) to restore the unity of the 
country, and (5) to establish concord with other nations. 


The most important feature of the Preamble is the full 
application of the principle of self-determination which 

is clear from the words: '‘We the people of Eire. 

Do hereby adopt, enact, and give to ourselves this Constitu- 
tion/* Unlike the constitutions of the 

The Constitution 

is a gift of the three dominions, v/:\ Canada, ^he Common- 

people to them- wealth of Australia, and the Union of 
selves. 

South Africa, all of which were ultimately 
and formally enacted by the British Parliament even though 


the Commonwealth constitution was drafted by the repre¬ 
sentatives of the people and accepted by the people them¬ 
selves in a referendum, the Constitution of the Irish Republic 
was adopted, enacted and given to themselves by the people. 
It is not a gift desired by the Irish people and given them 
by the British Parliament, as the followingt Articles affirm: 

“The Irish nation hereby affirms its inalienable, inde¬ 
feasible, and sovereign right to choose its own form of 
Government, to determine its relations with other nations, 
and to develop its life, political, economic and cultural 
in accordance with its own genius and traditions.*' (Art, j) 
“Ireland is a sovereign, independent, democratic state.” (Art, 5) 

“I. All powers of government, legislative, executive 
and judicial, derive, under God, from the people, whose 
right it is to designate the rulers of the State and, in final 
appeal, to decide all questions of national policy, according 
to the requirements of the common good. 

2. These powers of government are exercisable only 
by or on the authority of organs of State established by 
this Constitution.'* iArL 6’) 


Nowhere in the Constitution is there any reference to 
the King or the British Empire. The headship of the 
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State is vested in a President elected by the people. In its 
external relationship and international dealings, the Irish 
Republic ceases to have any part in the domestic politics 
of the British Empire. It determines its own international 
policy to be laid down by the Oireachtas which alone can 
be a party to any international agreement, and without 
Ireland, a whose approval neither the State shall be 

sovereign state. “bound by any international agreement 
involving a charge upon public funds”, nor shall any inter¬ 
national agreement be part of the domestic law of the State. 

Like the constitution of 1922, the new Constitution of 
the Republic (1937) enumerates rights of citizens, but in 
Kights of greater details. In this Constitution, the 

citizens. Fundamental Rights have been divided 

under five distinct heads, viz. Personal Rights (Article 40), 
Rights of the Family (Art. 41), of Education (Art. 42), 
of Private Property (Art. 43), and of Religion (Art. 44). 
The personal rights secure to all citizens equality before the 
law ; protection of their life, person, good name, and pro¬ 
perty ; inviolability of dwelling; the right to assemble 
peaceably and without arms ; and the right to form associ¬ 
ations and unions. Article 41 recognises the family “as 
the natural primary and fundamental unit group of Society, 
and as a moral institution possessing inalienable and impres¬ 
criptible rights, antecedent and superior to all positive law.* 
The welfare of the family being indispensable to the 
welfare of the nation, its constitution and authority are 
guaranteed necessary protection. The duty of the women 
in the home is considered to be of very vital support to the 
State hence mothers are not to be obliged by economic 
necessity to engage in labour to the neglect of their duties 
in the home. The institution of marriage is guarded; disso¬ 
lution of marriage is prohibited, 
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The State acknowledges “the inalienable right and duty 
of parents to provide, according to their means, for the 
religious and moral, intellectual, physical and social educa¬ 
tion of their children,” and leaves the parents free to send 
their children to any schools they like, without obliging 
them to prefer any particular schools; it makes a certain 
minimum standard of education, moral, intellectual and 
social, compulsory. Primary education is made free, and 
provision for giving reasonable aid to private, and corporate 
educational initiative, and for other educational facilities 
and institutions is made by the State. 

“The State acknowledges that man, in virtue of his 
rational being, has natural right,'antecedent to positive law, 
to the private ownership of external goods.” And it “accor¬ 
dingly gaurantees to pass no law attempting to abolish the 
right of private ownership or the general right to transfer, 
bequeath, and inherit property. The e.\ercisc of these 
rights is regulated by the principles of social justice, and 
is subject only to those limits which the exigencies of 
common good may require. 

The State guarantees freedom of profession and practice 
of any religion, subject to public order and morality, not to 
endow any religion, nor to impose any disabilities or make 
discrimination on religious grounds. Every religious denomi¬ 
nation is allowed “to manage its own affairs, own, acquire 
and administer property, movable and immovable, and main¬ 
tain institutions for religious or charitable purposes.” 

Article 2 of the Constitution prescribes the territorial 
limits of the Irish Republic “The national territory con¬ 
sists of the whole island of Ireland, its islands and the 
Jurisdiction of territorial seas.” The words “the whole 
the Irish State. inland of Ireland" include the six counties 
of Northern Ireland which till to-day continues to be 
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separately governed, uninfluenced by the Irish Republic, and 
with a separate government of Northern Ireland. 

The official name of the State is Eire, or in the English 
language, Ireland, and not the Irish Free State as it used to 
be till 28th December 1937. The national flag is the 
tricolour of green, white and orange, and the first official 
language is the Irish language, English being recognised 
as a second official language. All persons who were citizens 
of the Saorstat at the time of coming into operation of the 
Republican Constitution are recognised citizens of Ireland. 
The future acquisition or loss of citizenship is to be deter¬ 
mined by law. In return for the rights guaranteed to the 
citizens (under Articles 40-44), already described, the Cons¬ 
titution lays down fidelity to the nation and loyalty to the State 
as the fundamental political duties of all citizens (Art. 9). 


THE EXECUTIVE 

The Republican Constitution makes a very revolutionary 
change by avoiding all references to the King and vesting 
The President of the headship of the State in a President 
the State. (jJachtaran na hEircann) who takes prece¬ 

dence over all other persons in the State and exercises 
and performs the functions conferred on the office by it. The 
President is elected for a seven year term directly by the 
citizens through secret ballot on the system of proportional 
Elective office. representation by means of single transfer¬ 
able vote. All citizens who are voters for 
Dail Eireann are also voters for the presidential election. In the 
United States of America a particular holder of the office of 
President can succeed himself only once according to a well- 
established convention, but the Irish Constitution itself 
prescribes a limit in Art. 12 (3) 2 ; “A person who holds 
office as President shall be eligible for re-election to that 
office once, but only once.*’ Every Irish citizen who ba§ 
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reached his thirty-fifth year of age is eligible for election to 
Presidentship. 

Nomination of candidates seeking election to President¬ 
ship must be made either (1) by at least twenty members of 
the Oireachtas, or (2) by the Councils of not less than four 
^ administrative Counties as defined by law. 

How nominated. 

Former or retiring Presidents may, how¬ 
ever. nominate themselves. 

The President is not a member of either House of the 
Oireachtas, but if a member of either House is elected 
President he has to vacate his seat in the House. Nor can 
the President hold any other salaried oflSce or position. He 
enters upon his office by taking and subscribing publicly, in 
the presence of the members of both Houses of the Oirea¬ 
chtas, of Judges of the Supreme Court and of the High 
Court, and other public personages, a declaration, solemnly 
and sincerely promising and declaring (i) to maintain the 
Constitution of Ireland and uphold its laws, (ii) to fulfil his 
duties faithfully and conscientiously in accordance with the 
constitution and the law, and (iii) to dedicate his abilities to 
the service and welfare of the people of Ireland. 

The President is assigned an official residence in or near 
the city of Dublin. His emoluments and allowances are 
determined by law. He may be impeached for stated 
misbehaviour. Either House of the Oireachtas, on receiving 
a signed notice from thirty of its members, may entertain a 

Ho,, impeached. to prefer a charge against the 

President, and the proposal is adopted only 
when a resolution to that effect is passed by two-thirds of 
the total members of that House. The charge is then 
irivestigated or caused to be investigated by the other 
House, and on being sustained by two-thirds of its total 
tpembership, the President is removed from his office. 
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Unlike the British King, the President of Ireland is 
subject to impeachment for stated misbehaviour, but like 
the King, he is not answerable “to either House of the 
Powers of the Oireachtas or to any court for the exercise 
President. performance of the powers and func¬ 

tions of his office or for any act done or purporting to be 
done by him in the exercise and performance of these 
powers and functions.'* He exercises these powers and 
functions only on the advice af the Government, except 
where he is required to act in his absolute discretion with or 
in relation to the Council of State. Subject to the Constitu¬ 
tion, additional powers may be conferred on the President 
by law. 

The President appoints, on the nomination of Dail 
Eireann, the Taoiseach (head or the Government or Prime 
Minister), and on the latter's nomination with the previous 
approval of the Dail, other members or ministers of the 
Government. On the advice of the Taoiseach, the Presi¬ 
dent (i) accepts the resignation or terminates the appoint¬ 
ment of any member of the Government, and (ii) summons 
and dissolves the Dail Eireann. In his absolute discretion 
he may, however, refuse to dissolve the Dail Eireann on the 
advice of a Taoiseach who has ceased to retain the confi¬ 
dence of a majority in the Dail. He may, at any time, in 
consultation with the Council of State, convene a meeting 
of either or both Houses of the Oireachtas. 

Like the heads of States in other countries, the Irish 
President promulgates every law'^ made by the Oireachtas, 
holds and exercises, in accordance with law, supreme com¬ 
mand of the Defence Forces of the State, grants Commis 
sions to officers of the Defence Forces, and exercises the 

• Every- Bill passed or deemed to have been passed by both Houses 
requires his signature for enactment into law. 
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right of pardon and the power to commute or remit punish¬ 
ment imposed by any court exercising criminal jurisdiction. 

After consultation with the Council of State, the 
President (i) may communicate with the Houses of the 
Oireachtas by message or address on any matter of national 
or public importance, and (ii) may address a message to the 
Nation at any time on any such matter; but every such 
message or address must have received the approval of the 
Government. 

These powers of the President, great as they appear to be 
in theory, are limited in practice in two ways, viz. the institu- 
Limitations on tion of the Council of State, and the 

powers. powers of the Government (Cabinet), ren¬ 

dering him only a constitutional head of the State, 

In the absence of the President, or during his temporary 
or permanent incapacity, his powers arc exercised by a 
Commission (akin to a Council of Regency in England) con¬ 
sisting of the Chief Justice (in his absence the President of 
the High Court), Chairman (or Vice-Chairman) of Dail 
Eireann, and Chairman (or Vice-Chairman) of Seanad Eireann. 

The Council of State is a novel institution established 
by the Constitution. While in its advisory functions it 
may be likened, though only to a certain extent, to the 
Privy Council of England or Canada and to the Oenro or 
The Council of Elder Statesmen of Japan, its composition 
is considerably different from these bodies. 
It consists of (i) As ex offico members, the Taoiseach, the 
Tanaiste, the Chief Justice, the President of the High 
Court, the Chairman of Dail Eireann, the Chairman of 
Seanad Eireann, and the Attorney General; (ii) Every person 
able and willing to act as a member of the Council of State 
who shall have held the office of President, or the office of 
Taoiseach, or the office of Chief Justice, or the office of the 
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President of the Executive Council of Saorstat Eireann; 
and (iii) Such other persons, if any, as may be appointed 
by the President under this Article to be members of the 
Council of State. 

The Constitution authorises the President to appoint, 
acting in his absolute discretion, at any time and from time to 
time by warrant under his hand and seal, any persons whom 
he might consider fit to be members of the Council of State 
under category (iii) stated above, but the number of such 
persons as members of the Council at the same time must 
not exceed seven. 

Every member of the Council of State, at the first 
meeting he attends, has to take and subscribe to a declaration 
solemnly and sincerely promising and declaring to faithfully 
and conscientiously fulfil his duties as a member thereof, 
A member of the Council of State appointed by the Pre¬ 
sident may resign by submitting his resignation to the Pre¬ 
sident; and the latter may, for reasons which he considers 
sufficient, by an order under his hand and seal, may termi¬ 
nate the appointment of any member appointed by him. 

The meetings of the Council of State may be convened 
by the President when and where he shall determine. The 
powers of the Council of State are purely advisory, but the 
President cannot perform and exercise functions and powers 
which he is required to perform and exercise after consulta¬ 
tion with the Council, unless on every occasion before so 
doing he shall have convened a meeting of the Council and 
the members present thereat shall have been given a hearing 
by him. It must, however, be remembered that the purely 
advisory nature of the functions of the Council of State and 
the presence of the Taoiseach (Prime Minister) in it preclude 
the possibility of making the Council a rival of the Govern¬ 
ment or Cabinet. 
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The Taoiseach. 


By Article 28 of the Constitution, the executive power 
of the State is exercised by or on the authority of the 
Government which shall consist of not less than seven and 
^ not more than fifteen members appointed 
by the President according to the provisions 
of the Constitution. The Government owes collective 
responsibility to Dail Eireann. It prepares the financial 
Estimates of Receipts and Expenditure each year and sub¬ 
mits the same to the Dail for consideration. 

The head of the Government, or Prime Minister, is 
designated Taoiseach. He keeps the President informed on 
all matters of domestic and international policy; he nomi- 

The Taoiseach nates his deputy, designated the Tanaiste 
who acts in place of the Taoiseach during 
the latter’s temporary absence. All members of the Govern¬ 
ment must be members of Dail Eireann or Scanad Eireann, 
subject to two conditions, v r. the Taoiseach, the Tanaiste, 
and the members in charge of Finance must be members of 
Dail Eireann, and not more than two of the members of the 
Government may be members of Seanad Eireann. Every 
member of the Government has the right to attend and be 
heard in each House of the Oireachtas. These provisions 
go to show the larger powers of the Dail. 

The Taoiseach may resign from his office by placing his 
resignation in the hands of the President, while any other 
member of the Government may resign by handing over 
his resignation to the Taoiseach for submission to the Pre¬ 
sident who will deal with it as advised by the Taoiseach. 
The Taoiseach may at any time for reasons which seem 
sufficient to him require a member to resign, and if the 
latter fails to comply his appointment shall be terminated 
by the President. The Taoiseach shall resign from office 
upon ceasing to command the confidence of a majority in 
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the Dail, unless on his advice the President dissolves the 
Dail and orders a general election. The resignation of the 
Taoiseach from his office automatically involves the resigna¬ 
tion of all members of the Government, but the Government 
continues in office till their successors are appointed. 

Other matters like the organization and distribution of 
business, Departments of State and the designation of minis¬ 
ters (members of Government) in charge of the Depart¬ 
ments, the discharge of the functions of a member during 
his absence, and remuneration of members, are all regulated 
by law laid down by the Oireachtas. 

In short, the Government of Ireland is a responsible 
cabinet, owing collective responsibility to the popular 

branch of the legislature. 

THE LEGISLATURE 

The legislature of Ireland is officially named 
Oireachtas, consisting of the President, and a House of 
Representatives (Dail Eireann), and a Senate (Seanad 
ThoNtitional Eireann). The Oireachtas sits near the 
Parliament. Dublin, It may sit in such other 

place as law may determine. It is the sole legislative body 
of the State. Provision may, however, be made for the crea¬ 
tion of subordinate legislatures and the powers and functions 
to be exercised by them. The Oireachtas may make a law 
providing for the establishment of functional or vocational 
councils representing social and economic life of the people, 
and to determine their duties, powers and rights, and their 
relations to the Oireachtas and to the Government. 

Any law of the Oireachtas repugnant to the Constitu¬ 
tion is invalid to the extent of repugnancy. Moreover, the 
Oireachtas cannot pass an ex post facto law. The right to 
raise and maintain military and other armed forces is 
exclusively vested in the Oireachtas. 
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The Oireachtas holds at least one session each year. Its 
sittings are usuilly public, but any House may, by two-thirds 
vote, decide in cases of special emergency to hold a private 
sitting. Each House is empowered to elect a Chairman, 
and a Vice-Chairman, to fix their remuneration, to frame 
its own rules of procedure and standing orders, to ensure 
freedom of debate, and to protect itself and its members 
against any person or persons molesting or attempting to 
corrupt members in the discharge of their functions. All 
questions in each House are decided by a majority of votes, 
the Chairman or presiding officer voting only when there is 
an equality of votes. Proceedings of each House are pri¬ 
vileged. Members are immune from arrest while going to 
or returning from the House and are not amenable to any 
court other than the House itself for anything spoken in the 
House. They get allowances in respect of their duties, and 
enjoy free travelling facilities. No person can be a member 
of both the Houses at the same time. 

Every citizen, without distinction of sex, who has reach¬ 
ed the age of 21 years is, unless otherwise disqualified (no 
disqualification being allowed only on the ground of sex), 
is qualified to be (0 a voter to, and eligible for membership 
of Dail Eireann, and (ii) eligible for membership of Seanad 
Eireann. Each voter is entitled to only one vote. 

Dail Eireann consists of 133 persons elected on the basis 
of proportional representation by means of single transferable 
The 10«.erhouse. constituencies are fixed by law, 

and are assigned members at the rate of one 
member for not more than thirty thousand nor less than 
twenty thousand of the population, the same proportion 
being maintained for all constituencies. No constituency is 
to be so arranged as to be entitled to less than 3 members. 
Constituencies are to be revised at least every twelve years, 
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but no alteration in them can affect the life of the then 
existing Dail. Normal life of Dail Eireann is seven years, 
unless sooner dissolved. This normal term of 7 years may 
be reduced by law only. A general election for the Dail is 
held not later than thirty days after the dissolution of the 
Dail, polling being held, as far as practicable, on the same 
day throughout the country, and the new Dail meets within 
thirty days of that polling day. The Chairman of Dail 
Eireann is automatically re-elected member at a general 
election, as provided by law. Dail Eireann alone exercises 
the right to consider receipts and expenditure estimates, 
but only when these are presented to it by the Government. 

The upper house (Seanad Eireann) consists of sixty 
members of whom eleven are nominated by the Taoiseach, 


The upper house. 


with their prior consent, and the remaining 
forty-nine are elected thus: 3 by the 


National University of Ireland, 3 by the University of 


Dublin, and forty-three from five panels of candidates. 


All elections are held by proportional representation. The 


franchise for election of University representatives is fixed 


by law. The five panels for election of the 43 members are 
so formed as to contain persons having knowledge and prac¬ 
tical experience of: (1) National Language and Culture, 
Literature, Art, Education, and similar interests determined 


by law; (2) Agriculture and allied interests, and Fisheries; 
(3) Labour, organized and unorganized; (4) Industry and 
commerce, including banking, finance and accountancy, 
engineering and architecture; (5) Public administration and 
social services, including voluntary social activities. Not 
less than five and not more than eleven members are elected 
from each panel, but provision may be made by law for direct 
election by a functional or vocational group or association or 
CQuncU of certain number of members assigned to each panel, 
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A Bill, Other than a Money Bill, may originate in either 

House: Money Bills can originate in Dail Eireann only. 

Every Bill other than a Money Bill initiated in and passed 

by the Dail may be amended by the Seanad, and the Dail 

j , - then considers such amendment. A Bill 

Daws, how made. 

initiated in and passed by the Seanad but 
amended by the Dail shall be considered in its amended 
form as a Bill initiated in the Dail. A Bill passed by either 
House and accepted by the other is deemed to have been 
passed by both Houses. 

A Money Bill passed by Dail Eireann is sent to Seanad 
Eireann for its consideration. The latter may recommend 
changes within twenty-one days of its 

Money Bills. 

receipt from the Dail which may then 
reject any or all of these recommendations made by the 
Seanad. If, however, Seanad Eireann fails to return the 
Bill within twenty-one days, or returns it within that period 
with recommendations to which Dail Eireann docs not 
agree, the Bill is deemed to have been passed by both Houses 
at the expiration of the said period of twenty-one days. 
Thus Seanad Eireann can, at the most, delay the passing of 
a Money Bill into law by twenty-one days. 

A Bill is a Money Bill if it deals with all or any of the 
matters affecting “the imposition, repeal, remission, altera¬ 
tion or regulation of taxation; the imposition for the pay¬ 
ment of debt or other financial purposes of charges on public 
moneys or the variation or repeal of any such charges; 
supply; the appropriation, receipt, custody, issue or audit 
of accounts of money; the raising or guarantee of any loan 
or repayment thereof; matters subordinate and incidental to 
these matters or any of them.” The Chairman of Dail 
Eireann certihes a Bill to be a Money Bill, if it is such in 
bis opinion, and this certificate is final and conclusive 
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unless Seanad Eireann resolves, at a sitting at which atleast 
thirty members are present, that the question whether the 
Bill is a Money Bill or not be referred to a Committee of 
Privileges consisting of equal number of members from the 
two Houses with a Judge of the Supreme Court as Chair¬ 
man who exercises only a casting vote in case of equality of 
votes. 

A period of ninety days, beginning from the day on 
which a Bill, not being a Money Bill, is sent by Dail Eireann 
to Seanad Eireann, is prescribed within which Seanad 


OonflicJts 
between tlie two 
houses, how 
solved. 


Eireann is required to consider the Bill. 
This period may be increased by mutual 
agreement of the two Houses. If within 
the prescribed period Seaiiad Eireann 


rejects a Bill or passes it with amendments to w’hich Dail 


Eireann does not agree, the Bill, if Dail Eireann so resolves, 


within one hundred and eighty days after the lapse of the 


said prescribed period, is deemed to have been passed by 
both Houses on the day of such resolution. 


Article 24 makes special provision for restricting the 
prescribed period for consideration by Seanad Eireann of a 
Bill passed by Dail Eireann, if the Taoiseach certifies mess¬ 
ages in writing addressed to the President and to the 
Chairman of each House that in the opinion of the Govern¬ 


ment the Bill is necessary for preserving public peace and 
security, or that due to a state of internal or external emer¬ 
gency the time for the consideration of the Bill be abridged, 
provided the Bill docs not seek to amend the Constitution. 
And if Dail Eireann resolves in favour of abridgement of 


the period and the President, after consultation with the 
Council of State, concurs, the period shall be accordingly 
abridged. In that case the Bill, if it is rejected by Seanad 
Eireann or is passed with a mendment to which the Dail Eireann 
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does not agree, or is neither rejected nor passed by Seanad 
Eireann within that abridged period, shall be deemed to have 
been passed by both Houses at the expiration of that period. 
A law thus passed shall remain in force for a period of ninety 
days, unless before the expiry of this period both Houses 
resolve that the law do remain in force for such longer 
period as is specified in that resolution. 

All these restrictions on the legislative powers of Seanad 
Eireann reduce it to the position of a revisory body which 
may delay but not prevent the passing of legislation. 

When a Bill, other than one seeking to amend the Cons¬ 
titution, is passed or deemed to have been passed by both 
Houses, the Taoiseach presents it to the President for his 
Signature of the signature and promulgation by him as law, 
President jg required to sign it not earlier 

than five nor later than seven days after the presentation 
of the Bill But at the request of the Government, 
with the prior consent of Seanad Eireann, the President may 
sign a Bill earlier than five days. 

A Bill signed by the President bocomes a law on the 
day of signature, unless otherwise stated and is promulgated 
as a law by publication, by his direction, of a notice in the 
Iris Oifigiuil (the official gazette). 

Any Bill, other than one containing a proposal for 
amending the Constitution, deemed to have been passed by 
both Houses shall, if a majority of the members of Seanad 
Eireann and one-third of the members of Dail Eireann send 
a joint petition to the President within four days of its 
passing that 'the bill contains a proposal of such national 
importance that the will of the people ought to be ascer¬ 
tained,’ not be signed by him. He shall consult the Council 
of State and decide within ten days whether to sign and 
promulgate it as law or not. In the latter case, he shall 



tBBLANt) 


397 


communicate his decision to the Taoiseach and to the 
Chairman of each House. Such a Bill will become law 
only if within a period of eighteen months from the date of 
the President’s decision, (i) it has been approved by the 
people at a Referendum* in accordance with section 2 of 
Art. 47, or (ii) it has been repassed by Bail Eircann after 
a dissolution and its reassembly. When it has been so 
approved, it shall be signed and promulgated as law by the 
President. 

With regard to the amendment of the Constitution, 
Article 46 says that any provision of the Constitution “may be 
amended, whether by way of variation, addition, or repeal,” 
Amendment of in the prescribed manner. Every proposal 
the Constitution. £qj. amendment of the Constitution must 
initiate in Bail Eireann as a Bill.t When it has been passed 
or is deemed to have been passed by both Houses, it is sub¬ 
mitted to the people by Referendum, and if, on being so 
submitted to the people, a majority of the votes cast at the 
Referendum are cast in favour of its enactment into law the 
proposal shall be deemed to have been duly approved 
by the people. It will then be signed by the President 
forthwith and promulgated by him as a law. 

Article 34-38 relate to the administration of justice, 
constitution of the courts and their respective jurisdiction 
appointment of judges, and the trial of offences. 

The courts consist of Courts of First Instance (a High 
Court invested with the same powers as under the consti- 

♦A Bill is considered to have been vetoed by the people at a 
Referendum only if it is rejected by a majority of the votes polled and 
provided the votes so oast against it amount to not less than one-third 
of the total votes on the register, otherwise it is considered to 
have been approved by the people. 

t‘*A Bill containing a proposal or proposals for the amendment 
of this Constitution shall not contain any other proposal.” Art. 46, 
section 4. 
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tution of 1922, and courts of local and limited jurisdiction), 
and a court of final appeal (called the Supreme Court). 
In general, the respective powers of these courts are almost 
the same as they enjoyed under the constitution of 1922. 
Two important differences are that judges of all the courts 
are now appointed by the President, the representative of 
the Crown having disappeared in the new constitution, 
and there is no right of appeal to His Majesty in Council, 
The Supreme Court is, therefore, the highest judicial tribu¬ 
nal; its decisions are final and conclusive. In other respects 
the courts retain their previous status and jurisdiction. 
Independence of judges, their security of tenure (except 
their removal for stated misbehaviour on an address presen¬ 
ted to the President by both Houses of the Oireachtas), 
irreducibility of their remuneration, etc. are guaranteed. 

Every person appointed a judge of any of the courts 
under the Constitution has to make and subscribe a 
a declaration, solemnly and sincerely promising, and declar¬ 
ing in the presence of the Almighty God, faithfully and 
to the best of his knowledge to execute the office of Chief 
Justice (or as the case may be) without fear or favour, 
affection or ill-will towards any man, and to uphold the 
Constitution and the laws, A judge who declines or neg¬ 
lects to make such declaration (before entering upon his 
office or within ten days of his appointment) is deemed to 
have vacated his seat. 

The following matters are regulated in accordance with 
law, v}z. 

(i) the number of judges of the Supreme Court, and 
of the High Court, the remuneration, age of retirement and 
pensions of such judges, 

(ii) the number of the judges of all other courts, 
and their terms of appointment, and 
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(iii) the constitution and organization of the said 
courts, the distribution of jurisdiction and business among 
the said courts and judges, and all matters of procedure. 

The Constitution also provides for the making of a 
law to prescribe the constitution, powers, jurisdiction and 
procedure of special courts which “may be established by 
law for the trial of offences in cases where it may be 
determined in accordance with such law that the ordinary 
courts are inadequate to secure the effective administration 
of justice and the preservation of public peace and order.” 
It allows the setting up of military tribunals for the trial 
of offences against military law committed by persons 
while subject to that law, “and also to deal with a state of 
war or armed rebellion.” 

SELECT READINGS 

Gwynn, I). K —The Irish Free State, 1922-27. 

Mac Neill —Studies in the Constitution of the Irish Free 
State. (1925). 

Phillips, W. A, —The Revolution in Ireland, 1906-1923. 

Ryan, 1). —Unique Dictator: A Study of Eamon de 
Valera, (1936). 

Sharma, B. M. —Recent Experiments in Constitution 

Making. Chs. II, (U. 1. P. H.. 1938). 

The Constitution of Eire, (/P^T). 

The Statesman s Year Book, (latest edition)* 




BOOK FOUR 

UNITED STATES OF AMERICA 
Chapter XVI Federal Government in U. S. A. 

tt 


XVII Governments of the States in U. S. A. 



I never expect to see a perfect work from 
imperfect man. The result of the deliberations of 
all collective bodies must necessarily be a 
compound, as well of the errors and prejudices, as 
of {jood sense and wisdom, of individuals of 
whom they are composed. The compacts which 
are to embrace thirteen distinct States in a 
common bond of amity and union, must as 
necessarily be a compromiso of as many dissimilar 
interests and incdinations. How can perfection 
spring from such matorialsV —Ilamilton 

% ^ 

Had no important step boon taken by the leaders 
of the Revolution for which a precedent could not 
be discovered, no government established of 
which an exact model did not present itself, the 
people of the United States might, at this 
moment, have been numbered among the m^^lan* 
choly victims of misguided councils, must at best 
have been laboring under the weight of some of 
those forms which have crushed the liberties of 
the rest of mankind. Happily for America, 
happily, we trust, for the whole human race, they 
pursued a now and more noble coiu’so. They 
accomplished a revolution which has no parallel 
in the annals of human society. Tliey roared the 
fabrics of governniouts which have no model on 
the face of the globe* — Thv Frdrnill^t 
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CHAPTER XVI 

FEDERAL GOVERNMENT IN U. S. A. 

As America became English, English institutions in the colonies 
bocaino American. They adapted themselves to the new conditions 
and the new conveniences of political life in separate colonies, colonies 
struggling at first, then expanding, at last triumphing; and without 
losing their English character gained an American form and flavour. 

(II lunlnnv H 1 Igofi) 

The United States of America, the largest single 
unit in the New World, has an area of 3,685,382 square 
miles and a population of 137,008,435 human souls. These 
figures include the area and population of the U. S. A. 
possessions as well. The continental federation itself consists 
of forty-eight states, each with its own State Government, 
with a total area of 2,973,776 sq. miles and a population 
numbering 122,775,046. The country lies between the 
Pacific Ocean on the west and the Atlantic Ocean on the 
east. Its varied geographical conditions have created poli¬ 
tical problems and often determined the manner of their 
ultimate solution. In practically every national issue, 
geography has moulded the political life of the United 
States. In the modern world, the United States have 
placed the first example of a truly democratic federal state 
grown out of a congeries of units which had little in 
common till the outbreak of the War of Independence. 

HISTORY OF THE CONSTITUTION 

The United States of America is considered to be “the 
greatest experiment in government that the world had 
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ever known/* Originally there were thirteen colonies on 
The early the Atlantic side of the continent peopled 

colonies. largely by English settlers, though other 

European nations too contributed a smaller part of the 
population. The early settlers had brought to their new 
homes the political institutions and instincts of their Mother 
Country, and this fact exercised a profound influence upon 
the later history of that New World. There were three 
classes of colonics, viz. 

(1) the Crown Coloniei*' which included New Hamp¬ 
shire, New York, New Jersey. North and South Carolina, 
and Georgia, each ruled by a governor who represented the 
King’s authoriuy, and was assisted by a council; 

(2) the ** Froprieiary Colonies** including Pennsylvania, 
Delaware, and Maryland, which were under the rule of 
individuals who had obtained right to exercise the powers 
of government, and “who stood in the same relation to 
them as did the King to crown colonies; ” and 

(3) the '^Charter Colonies** Rhode Island and Connec¬ 
ticut, in which the powers of government had been conferred 
directly upon the freemen of the colony, by a royal 
charter. 

There were some minor differences in the political frame¬ 
works of these different classes of colonics, but the points 
of resemblance were very great. “In all the colonics there 
was constant friction between the assembly elected in the 


Similarities bet¬ 
ween the colo¬ 
nies. 


colony and the Governor and Council 
appointed by royal authority. The Gover¬ 
nors brought with them from home ins¬ 


tructions which frequently did not conform to the interests 


or ideas of the colonists.They (the colonists) doubt¬ 


less did much to harass and annoy the representatives 


of the King. At the same time the officers sent out from 
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England were frequently men of little tact and discretion, 
with the result that they needlessly wounded the susceptibi¬ 
lities of the American.*'* The result was that a very great 
conflict of interests ensued between the rulers and the ruled, 
and ultimately “the people came to regard the assembly as 
their natural friend and the governor as their enemy. In 
other words, the legislature became popular and the execu¬ 
tive unpopular.Another consequence of the struggle 

was that the speaker of the assembly, as its leader and as 
the highest officer owing his power to the popular will, 
became the most influential political leader in the govern¬ 
ment.*’t 

The colonists worked in their new homes the institu¬ 
tions of their country to the extent they could. Their 
most valuable inheritance was the “English common Iaw“ 
Colonists desirod in which “werc embedded all the funda- 

Enshsh institu- mental rights of Englishmen which even 
tions. 

the King must respect and wffiich at one 
time it was supposed even an Act of Parliament could not 
destroy“J Ultimately it was the conflict over these rights 
that brought about the estrangement between the colonists 
and the Mother Country. In the third quarter of the 
eighteenth century, the colonists expressed their resentment 
against encroachment upon their cherished rights by the 
British Parliament. They did not submit to taxation by the 
Crown and Parliament, but stuck to the principle “No 
taxation without representation," the first commandment in 
the Englishman's political Bible. 

• T. H. Reed. Form and Functions of American Government, pp, 
17-18, 

t Ibid. p. 19. Of. the case of Papinoau, in Canadian history, and that of 
the late ex-President V. J. Patel in India. 

X Ibid. p. 21. 
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These thirteen colonies, at last, declared war against 
England and the British Crown, and on 4th July 1776, 
published the “Unanimous Declaration*’: 

“That these United Colonies are, and of Right ought to 
be Free and Independent States; that they are absolved 
from all allegiance to the British Crown, and that all political 
Colonies doc- communication bctv/cen them and the 
lared war on tiie State of Great Britain is and ought to be 
Mothoi Countiv. dissolved; and that as Free and 

Independent States, they have full Power to levy War, 
conclude Peace, contract Alliance, and to do all other Acts 
and Things which IndepenJent States may of right do.** 

The words “Free and Independent States may of right 
do** included in this famous Declaration, had far-reaching 
effects on the constitutional struggle of the colonies. The 
first thing that engaged the attention of the colonists, soon 
after they had declared their independence, was to prosecute 
the war unitedly, and for this purpose they drafted the 
Articles of Confederation, through the instrumentality of a 
Committee appointed on June 11, 1776. These Articles 

were approved by the Congress of the States on 15th Novem¬ 
ber, 1777. Though these Articles were ratified by all the 
States not before 1781, they were put into force soon after 
they were approved by the Congress. The first of these Articles 
named the confederation “The United States of America,’' a 
name continued ever since. The second Article stated: “Each 
state retains its sovereignty, freedom, and independence, and 
every power, jurisdiction, and right, which is not by this 
Confederation expressly delegated to the United States in 
Congress assembled.’* Thus the states jealously guarded their 
individual entity and agreed to come together for very 
specific purposes only, which were, thus, made clear in the 
third Article, viz., “The said States hereby severally enter 
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Nature of the 
Confederation. 


League of into a firm league of friendship with each 

Colonies. Other, their common defence, the security 

of their liberties, and their mutual and general welfare, 
binding themselves to assist each other against all force offered 
to, or attacks made upon them, on account of religion, 
sovereignty, trade, or any other pretence/* The Articles 
established a Congress, the only common institution, com- 
Nature of the posed of the delegates of states, each state 

Confederation. being entitled to send not more than seven 

and not less than two representatives. Each state was 
entitled to have only one vote, irrespective of the number 
of its delegates, so that the majority of the delegates of a state 
represented that state’s will; in case of a tie between the 
delegates from a particular state, its vote was lost. During 
the recess of the Congress, a Committee of States composed of 
one member from each state could do anything which the 
Congress was entitled to do. The Congress elected its own 
presiding officer, called 'president,” but he had no executive 
authority attached to his office. ‘'There was no intention of 
permitting another kind of King to be smuggled in upon them 
in the guise of a president.”'*' 

The intention of the colonists was undoubtedly to estab¬ 
lish a perpetual union of the States. "But those Articles 
gave no real integration to the confederated states; they 
No real perpetual were from the first a rope of sand which 
could bind no one. . . . Under them 
the powers of the Confederation were to be exercised by 
its Congress; its only executive or judicial organs were to be 
mere committees or agencies of the Congress; and it was in 


fact to have no real use for executive parts, for it was to have 
no executive rights. Its function was to be advice, not 
command. It hung upon the will of the states. The Articles 
f Reed. Form find Functions of American Government, p. 89, 
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were in effect scarcely more than an international conven¬ 
tion.’** No important resolution could be passed without 
the concurrence of nine states and as some of the states 
failed even to send their representatives to the Congress, the 
confederation lost its cohesion and the Congress its power. 
The Congress could only tender advice. “It could ask the 
states for money, but it could not compel them to give it; 
it could ask them for troops, but could not force them to 
heed the requisition; it could make treaties, but must trust 
the states to fulfil them; it could contract debts, but must 
rely upon the states to pay them. It was a body richly 
enough endowed with prerogatives, but not at all endowed 
with powers.”? The Congress was ‘a mere consultative and 
advisory board.^ It failed to keep the colonies together, 
soon after the war was over. 

“It was the fatal executive imporency of the Confedera¬ 
tion which led to the formation of the present stronger and 
more complete government.”J The states of Maryland and 
Virginia quarrelled over the question of navigation of the 
Potomac. The Commissioners appointed to settle the dispute 
recommended the appointment of a new commission to go 
into the whole question of tariff enforced by the two states. 
At this, Virginia called a convention ‘to consider the exten¬ 
sion of the powers of the Confederation with regard to com¬ 
merce.’ The Convention met at Annapolis in 1786, attended 
by delegates from only five of the states. The Convention 
did not wait for the arrival of other delegates and adjourn¬ 
ed after passing a resolution calling upon the Congress to 
summon a convention of delegates of all the states, to meet in 
Philadelphia, to consider the general question of amending 

^ Wilson. The State (Edition 1900), para 1007, 
t Ibid, para 1009. 

^ Ibid. pp. 459-60, 
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the Articles of Confederation, without which, it thought, 
the smooth working of the union was impossible. 

Accordingly the Congress summoned the famous Consti¬ 
tutional Convention of Philadelphia (1787). The delegates 
The Philadelphia to this Convention were all men of ex- 
Conventioii. perience in public affairs, and therefore 

they approached the problem in a practical way. Their 
object was ‘to erect a stable central government, at the same 
time preserving in as large a measure as possible the indepen¬ 
dence of the states.’ As a result of prolonged discussions 
they drafted the constitution of 1787, which radically 
changed the character of the government of the United 
States by allowing the federal government to act directly on 
the citizens of the States, 

THE CONSTITUTION OP 1787 

The Congress submitted this constitution to the States for 
approval, and when on June 21. 1788, the ninth State (New 
Hampshire) signified its assent, it was put into force in all 
the nine ratifying States. The first Congress under the new 
constitution met on 4th March 1789. 

The most important part of the constitution (1787) is 
its preamble which states that the people of all the States ‘do 
ordain and establish this Constitution for the United States 
of America,* and is a very great improvement over the 
Articles of Confederation which created a union between the 
States without reference to the people. Another significant 
provision is contained in Article VI, clause 2, which states: 
‘ This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 

Constitution is which shall be made, under the authority 
the supreme law. ^hc United States, shall be the supreme 

law of the land; and the judges in .every State shall be bound 
thereby, anything in the Constitution or lews of any State 
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to the contrary notwithstanding.*’ This makes the constitu¬ 
tion secure and the government of the union very stable, 
because whenever the law of any State or of the federal 
government comes into conflict with the constitution, the 
latter prevails, and the last word to decide such a case rests 
with the Supreme Court of the United States, which is an 
independent judiciary. 

It is the briefest constitution any modern state has. The 
Americans have retained two cardinal principles in its 
making, viz. the sovereignty of the people, and the equality 
Other features of of the States inside the federal union. They 
the constitution, j^^ve also provided for separation of powers 
to the extreme end. The legislature, the executive, and the 
judiciary are quite independent of each other, as will be dis¬ 
cussed later. It is a very rigid constitution and till now 
only twenty-one amendments have been made. It contains 
what is called the “system of checks and balances.” There are 
certain provisions, c, g., vesting the Senate with the power of 
making treaties and appointments, which have been criticised. 
But the constitution makers of 1787 were providing for the 
conditions then prevailing, and. therefore, “It is wrong to 
judge the government of yesterday by the standard of 
today.*’* The constitution has worked not very unsatisfac¬ 
torily, and it has enabled that republic to grow bigger and 
bigger, and more prosperous since it was made. It is true 
that during this perioi of nearly a century and a half, severe 
conflicts have arisen and that the Civil War of 1861, it 
seemed for a time, nearly broke the union, yet its continu¬ 
ance, subject of course to some of the most important amend¬ 
ments, is a proof of its being more stable than the constitu¬ 
tion of France, which has been radically altered several times 
during the same period. 

♦ ^orm Functioog of Americnw Goveromout, p. 
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POWERS OF FEDERAL GOVERNMENT 

The federal government of the United States of America 
has specifically defined powers to be exercised by the 
several parts of the federal machinery. The legislative organ, 
the Congress of the United States (composed of the Senate 
and the House of Representatives), has the following powers 
according to section 8, of Article I: 

To lay and collect taxes, duties, imposts, and excises; to 
pay the debts and provide for the common defence and 
general welfare of the United States; but all duties, imposts, 
and excises, shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes; 

To establish a uniform rule of naturalisation, and uni¬ 
form laws on the subject of bankruptcies throughout the 
United States; 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures; 

To provide for the punishment of counterfeiting the 
securities and current coin of the United States; 

To establish post offices and post-roads; 

To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on 
the high seas, and offences against the law of nations; 

To declare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water; 

To raise and support armies but no appropriation of 
money to that use shall be for a longer term than two years,*' 

To provide and maintain a navy; 
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To make rules for the government and regulation of the 
land and naval forces; 

To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the 
militia, and for governing such parts of them as may be 
employed in the service of the United States, reserving to the 
States respectively, the appointment of the officers, and the 
authority of training the militia according to the discipline 
prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever, 
over such district (not exceeding ten miles square) as may, by 
cession of particular States, and the acceptance of Congress, 
become the seat of the government of the United States, 
and to exercise like authority over all places purchased by 
the consent of the legislature of the State in which the same 
shall be, for the erection of forts, magazines, arsenals, dock¬ 
yards, and other needful buildings; And 

To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the govern¬ 
ment of the United States, or in any department or officer 
thereof. 

Section 9, of Article I, further delimits the powers of 
the Congress by putting negative checks on it, thus: 

1. The Congress cannot suspend the privilege of a writ 
of habeas corpus unless there is a state of actual rebellion or 
invasion. 

2. It cannot pass any ex^post-facto law. 

3. It cannot grant any title of nobility. 

When the constitution was framed in 1787, the question 
of including a Declaration of Rights of citizens had not 
assumed sufficient importance, because the real issue at that 
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time was that of the rights of the States versus the powers of 
the central government. Four years later, in the year 1791, 
no less than ten amendments to the constitution were made, 
the first nine of which guaranteed the rights of the citizens, 
and thus put a check on the arbitrary powers of the central 
government. These amendments laid down; 

1. "Congress shall make no law respecting an establish¬ 
ment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech or of the press; or the right 
of the people peaceably to assembly, and to petition the 
government for a redress of grievances." 

2. "A well-regulated militia being necessary to the 
security of a free State, the right of the people to keep and 
bear arms shall not be infringed." 

3. "No soldier shall, in time of peace, be quartered in 
any house without the consent of the owners, nor in time of 
war but in a manner to be prescribed by law. 

4. People will be ‘secure in their persons, houses, papers 
and effects, against unreasonable searches and seizures.’ 

5. Trial for capital or other infamous crime will be 
by a grand jury. No accused will be compelled to be a 
witness against himself. 

6. In all criminal prosecutions every accused shall be 
entitled to a speedy and public trial by an impartial jury. 

7. In ordinary suits involving an amount exceeding 
twenty dollars, right of trial by jury will be preserved. 

8. "Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted." 

9. "The enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage others 
retained by the people." 

Amendment fifteenth, passed in 1870, states that no 
citizen of the United States shall be denied the right to 



414 


MODBBN GOVERNMENTS 


vote, nor shall that right be abridged, “on account of race, 
colour, or previous condition of servitude.” Again, amend¬ 
ment nineteenth (1920), extended the right to vote to both 
sexes. 

The tenth amendment (1791) further limited the powers 
of the central government the States by providing 

that “The powers not delegated to the United States by 
Deiirnitation oi Constitution, nor prohibited by it to the 
States, are reserved to the States respec¬ 
tively, or to the people.” Despite these limitations on the 
powers of the central government, and the reservation of the 
“residuary powers” to the States, the authority of that 
government is increasing progressively due to several factors. 
Firstly, the Doctrine of Implied Poivcrs enunciated by the 
Supreme Court, especially under Chief Justice Marshall, in 
the actual interpretation of the constitution has largely 
strengthened the central government. As already 
Increase of mentioned in the preceding chapter, para, 

powers. (28) or Section 8, Article I of the consti¬ 

tution has been interpreted so liberally as to invest the 
central government with very great powers. Secondly, the 
growth of international relations and commerce have 
enabled the federal government to increase the sphere o( its 
activity without causing offence to the advocates of the 
rights of States. Thirdly, in the light of experience of the 
actual working of the constitution, certain amendments have 
also increased the powers of the federal government. For 
example, para (4) of section 9, Article I of the constitution, 
as drafted in 1787, prohibited the central government to 
lay direct taxes except under certain rigid conditions, but 
the Sixteenth Amendment removed the restriction by 
providing that “The Congress shall have power to lay and 
collect taxes on incomes, from whatever source derived, 
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without apportionment among the several States, and without 
regard to any causes or enumeration.** And lastly, th^ 
recent impact of world forces, e. g., the Pacific problem, the 
economic depression, and international trade have so much 
affected all nations that the United States government has 
easily acquired larger jurisdiction with the tacit consent of 
the people. The present regime of President Roosevelt 
who has acquired almost dictatorial powers affords us a 
brilliant example. 

THE FEDERAL LPXIISLATUHE 

The Congress of the United States of America is the 
legislative organ of that federation, and consists of two 
chambers, the Senate and the House of Representatives. 
Article I of the original constitution (1787) and the Seven¬ 
teenth Amendment (1913) state the powers, composition, 
and relations of the two chambers. 

House of RepresentaUves is the lower or popular chamber 
of the U.S.A. Congress, elected directly by the citizens of 
the States. Originally it was provided that for each 20,000 
of the population there would be elected one Representa¬ 
tive, but that each State would have at least one Repre¬ 
sentative, and that at every decennial census the number of 
Representatives would be revised, but the ratio for all States 
would be the same. Consequently, the original number 65 
of the Representatives went on steadily increasing every ten 
years, on account of the rapid increase in population and 
the creation of new States. The Fourteenth Amendment 
(1858) introduced certain changes in election, for the 
increase in population was so rapid that by electing one 
Representative for every 20,000 of the population the size 
of the House would have become too unwieldy. The present 
strength of the House, as fixed on the basis of the 1910 
census, is 435, giving one Representative for every 211,877 
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of the population. These 435 Representatives are now 
distributed between the various States thus; Alabama 9, 
Arizona 1, Arkansas 7, California 20, Colorado 4, Connec¬ 
ticut 6, Delaware 1, Florida 5, Georgia 10, Idaho 2, Illinois 
27, Indiana 12, Iowa 9, Kansas 7, Kentucky 9, Louisiana 8, 
Maine 3, Maryland 6, Massachusetts 15, Michigan 17, 
Minnesota 9, Mississippi 7, Missouri 13, Montana 2. 
Nebraska 5, Nevada 1, New Hampshire 2, New Jersey 14, 
New Mexico 1, New York 45, North Carolina 11, North 
Dakota 2, Ohio 24, Oklahoma 9, Oregon 3, Pennsylvania 34, 
Rhode Island 2, South Carolina 6, South Dakota 2, 
Tennessee 9, Texas 21, Utah 2, Vermont 1, Virginia 9, 
Washington 6, West Virginia 6, Wisconsin 10 and 
Wyoming 1. 

The number of Representatives to which every State is 
entitled is fixed by the Congress itself, but the “congres¬ 
sional districts” are fixed within a State by the State itself. 

“In fixing these lines the State legislatures 

Electoral district. 

frequently resort to what is known as 
gerrymandering. That is, if the Republicans happen to 
control the legislature of a State when a redistricting bill is 
psnding, they crowd all the strongly Democratic counties 
into as few districts as possible, thus insuring Republican 
representation in the greatest possible number of districts 
for the decade ahead.”^ But when the Democrats are in 
power, they resort to similar device about grouping in their 
favour. The House being composed on the population 
basis, great disparities may be observed in the representa¬ 
tion of the States. For example, the whole of the sparsely 
settled State of Wyoming sends only one Representative, as 
it has a population of 225,565 souls (1930 census), while the 
single city of new York elects as many as 20 Representatives. 
« Haskin, E’. J. The American Government, p. 305 
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All the inhabitants of the age of at least 21 years, who 
have acquired rights of citizenship arc entitled to vote. The 
, . life of every House is fixed at two years, so 

rranclnso. 

that after every two years, a new House is 
elected in November, but the newly elected members occupy 
their seats in the House only on tlie 3rd January following, 
the actual date from which the life of every new House is 
counted. The Respresentatives arc residents of the districts 
Local Kopresen- which they respectively represent and this 

has resulted in obtaining real local represen¬ 
tation, though not without loss of efficiency in cases where 
a district is not very much advanced to produce a first class 
legislator. This system “has kept many good men from 
becoming candidates. It is one of the little ironies of 
American politics that some districts will be rich in 
Congressional material, while in others there is none.’** 
The result is that when a candidate is defeated in his own 
district, he has no other oastituency open to him. It is 
true that the members of the lower chamber arc, on the 
average, ‘practical, hard headed men of good native capacity,' 
usually more than half being university graduates. Even 
then, “A seat in Congress fails to attract many men of high 
intellectual quality because much of the work it involves is 
dull and tiresome, for it consists in satisfying the demands 
of constituents for places, pensions, and help in their business 
undertakings, as well as in trying to secure grants of public 
money for local objects, “t 


Each Representative gets an annual salary of 7500 
dollars and in addition 3200 dollars for a clerk hire, 125 
Emoiaments of dollars for Stationery, and a travelling 
members. allowance at 20 cents per mile; the last 


♦ Form and Functions of American Government, pp. 2G5-266. 
t Bryce, Moderq Democracies, Vol, IX, p. 5Q, 
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item in the case of Representatives from the Pacific Coast 
comes upto 2500 dollars per term. On the whole, *^The 
House of Representatives is perhaps the most expensive law¬ 
making institution in the world.”* The Representatives 
are allowed to send their mail post free. They are immune 
from arrest, “except for treason, felony, or breach of the 
peace,” while coming from and going to a session. They 
enjoy freedom of speech in the House, but for making 
indecent remarks a member may be expelled with the 
concurrence of two-thirds of the House. 

The House has full control over its method of procedure, 
It keeps a journal of its proceedings to be published from 
House controls time to time, though certain portions, if 
its procedure. deemed necessary, may be kept secret. 

The House meets for every annual session on the first 
Monday in December. The House has its own post office, 
its own restaurant and other offices. 

The new House of Representatives meets on the 3rd of 
January, following its election. The first business before it is 
Officers of the the election of the Speaker, Clerk Chaplain, 
House. Postmaster, Sergeant-at-Arms, and Door¬ 

keeper. This is done on party lines, each party caucus 
nominating its own candidates, the party in majority winning 
in the ballot, ‘'it is customary for the Speaker elect to ask 
the oldest Member in service to administer the oath to him. 
Amid loud applause and the waving of handkerchiefs, and 
to the click of cameras in the galleries, he accepts the gavel 
from the Clerk, and in a few words thanks the Members and 
pledges himself to fulfill the duties of the Speaker.”! Then 
the members are called in alphabetical order to take the 

• The American Government, p. 3l6. Of. Form and Functioca of 

American Government, p. 260, 
t Ibid. p. 807, 
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oath administered by him. This being over, the other minor 
elective officers are then elected, and then the House is 
declared as organized. 

Formerly, when the membership of the House was 
comparatively small, each Representative had a seat and a 
desk whereon to do his correspondence and other work. 
But now with the increase in membership and due to lack 
of enough accommodation, as well as to enable the speakers 
to be distinctly heard, desks have been removed. In former 
days, the Speaker enjoyed very great powers, including the 
appointment of committees, so much so that he was even 
called ‘Czar’ or ‘Autocrat,’ but with the election of Speaker 
Cannon (1895—1911), the House determined to stop this 
autocracy. Mr. Cannon used to say that “the Speaker was 
the creature of the House, and that it could put him out of 
his position any hour it chose to do so.,’* 

Due to the large membership of the House, the Com¬ 
mittee System has been adopted. There are as many as 47 
Coramitteea in Standing committees elected by the House 
the House. itself, Consisting of the majority and 

minority party members. Only half a dozen of these 
committees are important, the most influential of them being 
the Appropriation Committee and the Ways and Means 
Committee. The meetings of the minor committees are 
seldom held. The relative importance of the Committees, 
however, depends upon the kind of legislation before the 
House, each committee acquiring importance whenever a 
bill or resolution concerning its subject is under discussion. 

Every new bill after its first formal reading is referred 
to the committee concerned for report. The committee then 
Legislative proceeds to examine or amend it. When 

procedure. reported, it is put on one of the five 

^ The American Governmenti p. 808. 
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calendars, viz, the ‘Union Calendar’ composed of the Com¬ 
mittee of the Whole House on the State of the Union, 
dealing with bills concerning taxation and appropriation, 
favourably reported; ‘House Calendar* dealing with public 
bills, not included in the former; the ‘Calendar of the Com¬ 
mittee of the Whole House’ dealing with all private bills; 
the fourth calendar contains measures introduced by unani¬ 
mous consent; the fifth calendar deals with instructions 
given to Committees. The second reading then begins when 
members move amendments and advao'^e their respective 
arguments for and againsr. Every member is entitled to 
speak once and that for not more than one hour on a 
particular measure. “It is when a session of Congress comes 
to a close that one of the most interesting scenes of 
congressional activity is enacted. For several days before 
there is usually a great rush of business with perhaps an 
all-night filibuster at the end. An all-night session is a 
strenuous affair and frequently the House is witliout a 
quorum. Then the members try to keep awake by singing, 
smoking, telling jokes, and quarrelling—in fact, everything 
else but legislating.”-^ After the third reading is over, the 
Speaker puts the measure to vote. There are three methods 
of voting, viz^ 

(1) By “sound of voices,'’ and this is generally adopted 
unless one of the other two is demanded; 

(2) By tellers, wherein the members pass between tellers 
appointed by the Speaker, (this method may be demanded 
by one-fifth of the quorum); and lastly, 

(3) By yeas and nays, demanded by one-fifth of the 
members present, involving actual roll call and consequent 
loss of time. This method is frequently used by the minority 
as a way of putting obstruction. 


♦Ibid. p. 314. 
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After a measure is passed by the House, it goes to the 
Conflict betwoon Senate If the Senate rejects it, it is finished, 
tiie Houses. •£ Senate amends it, it is referred 

back to the House. In case the House rejects these 
amendments, the disagreement notice is sent to the Senate 
which may demand a conference of an equal number of 
‘managers’ appointed by the t;vo chambers to arrive at a 
compromise. After a bill has tluis been finally agreed upon, 
it is signeJ by the Speaker and tiie ik'-csident of the Senate 
and is then transmitted to the President of U. S. A. If 
the President approves it, lie signs it and it then becomes 
Prcsitleut’d buv, but ill case he disapproves it, he sends 

back, with his objections, to the house in 
which it had originated. If this returned measure is voted 
again by each of the two chambers, separately, by a two- 
thirds majoi'ity, it becomes law despite the President’s 
disapproval. If the President fails to sign it or return it, 
with his objections, within ten days, it automatically becomes 
a law. But the measures which reach the President during 
the last ten day.^ of a congressional session can become law 
only when signed by him; thus the President enjoys a ‘pocket 
veto’ with regard to these measures. Every bill that becomes 
a law is deposited in the office of the Secretary of State. 

The House has the sole right to originate all bills for 
revenues, although the Senate can propose amendments. It 
has also the sole right to elect the President of the U. S. A. 
in ease no candidate obtains the requisire majority before 
the last date for the Presidential election. 


The Senate is the upper chamber of the American Federal 
Legislature. It represents the States, as such, and recognises 


Upper Chamber. 


their equality of status because each State, 
small or large, sends two representatives 


(Senators, as they are called) to the Senate. When the 
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constitution was being framed, the supporters of the rights 
of States had insisted upon this equality and it was in *a 
spirit of amity’ and the value of ‘mutual deference and 
concession’ that their demand was accepted. The authors 
of The Federalist rightly remark that “the equal vote allowed 
to each State is at once a constitutional recognition of the 
portion of the sovereignty remaining in the inividual States 
and an instrument for preserving that residuary sovereignty.”* 
They further remark that this also provides “additional 
impediment” against improper legislation although they 
admit “this complicated check on legislation may in some 
instances be injurious as well as beneficial.'’ Originally it 
was provided that the Senators would be elected by the 
respective legislatures of the States, but the Seventeenth 
Amendment (1913) now provides that the Senators should 
be elected by the people of each State. Temporary vacan¬ 
cies may be filled by the State executive until people fill 
them by direct elections. 

The qualifications of a Senator are that he must be 
at least thirty years of age and must have been a citizen of 
Qualifications of the United States for nine years, and, when 
Senators. elected, a resident of the State he is to 

represent. All the voters to the most numerous branch of 
the State Legislature are also voters for the Senatorial 
election. 

Originally, when there were only thirteen States, the 
number of Senators was 26, but with the increase in the 
number of States, the strength of the Senate correspondingly 
increased till it has reached the figure of 96 for the 48 
States that now compose the United States of America. 
The term of the Senators is six years, one third of the 
Senators retiring after every two years, so that the Senate 


• Federaliflt, No. LSII. 
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Privile^^es of never dies. The salary of a Senator is the same 
Senators. q£ ^ Representative, vh., 7500 dollars. 

The Senators enjoy the privileges of freedom from arrest and 
freedom of speech in the same manner as the Represen¬ 
tatives. They “are prohibited from practising before the 
executive departments for monetary consideration, and they 
cannot be appointed to any civil office under the United 
States which shall have been created, or of which the 
emoluments shall have been increased during the term for 
which they were elected.”**' In case a Senator accepts 
a post the salary of which has been increased during his 
term, he is forced to work at the smaller salary. 

The Vice-President of the United States, who is elected 
directly by the people, is the presiding officer of the Senate. 

He has, however, no other power in the 

Presiding officer. , r • 

Senate except that of casting a vote in case 
of a tie. There is a President Pro Tempore, elected by the 
Senators from among themselves, who presides over the 
Senate in the absence of the Vice-President. In case of 
death of the Vice-President, the President Pro Tempore 
assumes the place of the Presiding Officer of the Senate, 
getting the emoluments due to the Vice-President. The 
Vice-President administers oath to the newly elected senators. 
As only one new senator can be elected from one State at 
one time, his older colleague conducts him to the desk of the 
Vice-President. “Occassionly, however, the incoming senator 
and the continuing senator arc bitter enemies, personal as 
well as political, and refuse to exchange any courtesies.”! 

The Senate has very extensive powers larger than those 
Powers of the enjoyed by the House of Representatives. 
Senate. These powers are legislative, executive and 


• The American Government, p. 82t, 
f Ibid. p. 328t 



424 


MODERN GOVERNMENTS 


judicial. As a legislative chamber it has the same powe. 
as the House of Representatives, except that a revenue bill 
must originate in the House. In tlie executive field, its 
concurrence by two-thirds majority is necessary for conclud¬ 
ing treaties negotiated b.v the President. Tlic most 
important treaties which the Senate ratified and which 
‘attracted world wide attention were those resulting from 
the Conference on the Limitation of Armament,* and the 
Four Power Pact. The Senate rejected the proposal of 
President Wilson to allow the United Stites of America to 
accept membership of tiie League of Nations, and in that 
particular case it asserted its executive power against the 
President. The Senate’s assent is also necessary to the 
nominations of Federal officers made by the President. 
Justifying the vesting of these executive powers in the 
Senate, Viscount Bryce says: “Neither t!ie exercise of 
patronage nor the conduct of foreign affairs could safely 
have been left to a President irremovable fcxcept by 
impeachment) for four years, and whose ministers do not 
sit in the Legislature and are not answerable to it, nor could 
those matters liave been assigned to a boJy so large and so 
short-lived as the House, which would have been less respon¬ 
sible to the nation, and which is, under its stringent rules, 
unable to dcbarc eitlier Bills or current :iJrninistrativc issues 
with a thoioughn:5S sufficient to cnliglitcn the country.”-'-' 
The Senate, in its cxcr:ise of judicial power, sits as a Court 
of Impeachment whenever Federal officers, including the 
President or Jugdes of the Supreme Court, are impeached 
for “high crimes and misdemeanours.” Nine such important 
cases have been tried by the Senate, including the impeach¬ 
ments of Andrew Johnson, President of the United States, 
and Samuel Chase, an associate judge of the Supreme Court. 

♦ Modern Democracies, Vol. II, p. GG, 
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both of whom were acquitted. George Washington had 
once called the Senate “the saucer in which the tea of the 
House brew is cooled.“ Many regard it as ^*the most 
powerful factor in the American governmental machine.” 
Undoubtedly the U. S. A. Senate is more powerful than 
Most powerful any upper house in any other modern 
upper chamber. constitution, as it can do many things 
which neither the House of Lords, nor the French senate 
nor the Swiss senate can do. The position and influence of 
the Senate in the U. S. A. has thus been summed up: 
“There are things which the President and the Senate may 
do without the assent of the House of Representatives, and 
things which the House and the Senate may do without the 
assent of the President, yet the President and the House 
can do comparatively little without the assent of the 
Senate,”* Bryce while describing the usefulness of the 
Senate in 1923 writes: “It is no more conservative in 
spirit than the House, contains fewer rich men than it did 
twenty years ago, and is no longer in marked sympathy 
with wealth. While with its smaller size, it gives men of 
talent more chance of showing their mettle and becoming 
known to the nation at large, it also does something to 
steady the working of the machinery of the government, 
because a majority of its members, safe in their seats for 
four or six years, are less easily moved by the shifting gusts 
of public feeling, Whatever its faults, it is indispensable.”! 

The Senate has undoubtedly contributed to the list of 
national leaders, to a very great extent. Many of the 
Presidents of the United States of America had served in 
the Senate before being elected to the highest office of the 
state, e, g., Monroe, John Quincy Adams, Van Buren 

♦ The American Government, p. 317. 
t Modern Bemooracies, Vol. II, p. 66, 
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Jackson, Johnson, the two Harrisons, Tyler, Pierce, and 
Harding. 

For conducting its business the Senate has its own rules. 
Senate controls It has 34 Standing committees which arc 
Us own procedure, charged with going through the bills and 
resolutions that concern their respective departments. The 
majority party contributes the major part of the membership 
of each committee ; the “caucus” of each party determines the 
actual membership. A senator is entitled to speak as long 
as he likes. "The United States Senate is the only impor¬ 
tant legislative body in the world in which there arc no 
Freedom of limitations on the freedom of debate ... A 

Speech. senator once on the floor can speak 

as long as he desires. He may yield the floor to another 
senator, and when this speaker is through the right to it 
goes back to the original possessor. This privilege has been 
used by leathcr-lungcd senators to talk measures to death 
at the close of a session”.* Individual senators have used 
this privilege to defeat a measure to which they are 
opposed and the minority party generally makes use of 
this method which is called “filibuster.” On one 
occasion senator Smoot of Utah spoke all night without 
even leaving his desk. On another occasion senator 
Sheppard of Texas spoke continually for six hours and 
fifty minutes reviewing the work of the League of 
Nations, “and in that time he did not sit down, rest 
himself, nor even take a drink of water.”! In 1908, 
senator La Follette of Wisconsin and several other senators, 
all opposed to the Aldrich currency bill, used filibuster in 
such a way that the session of the Senate which started at 
noon on May 29, took 30 hours to finish. Inspite of all 

• Form and Functions of American G-overnment, pp. 264-265. 
t The American Govornraent, p. 324, 
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this '‘abuse/* if we may call it, of the freedom of speech, 
the Senate has jealously guarded this right of the senators 
by leaving the rule unaltered. 

The sessions of the Senate are as a rule public. But 
secret sessions, for transacting executive work of impoitant 
nature, are often held in which absolute secrecy is maintain¬ 
ed, the public being rigidly excluded. 

The Senate continues to retain many of the relics of its 
old days. Desks used by senators in very old days arc still 
used with pride by some of the senators. In those days a 
snuff-box was always kept on the Presiding Officer’s desk, 
and although no one uses it now, it is still ceremoniously 
seen there. Similarly, when blotting paper had not been 
invented, sand dusters were kept on senators* desks, and 
we find them there even now when there is no use of 
them. 

There is a curious practice allowed in the Senate, viz., 
a senator is permitted to ask leave to extend his remarks 
in the Congressional Record, when not a word of what is 
supposed to be his written speech (and included in the 
Record as having been read) has actually been read in the 
Senate. Some senators even go to the length of inserting 
in their undelivered speeches interpolations, like “App¬ 
lause,** “Loud and Prolonged Applause,** and such other 
phrases, whenever and wherever they think it necessary,, 
suggesting as if the speech had actually been delivered. 
Such a practice is really unheard of anywhere else in the 
world. But no senator is allowed to have his article, that 
has already appeared in print in any paper, inserted in the 
Record. On February 9, 1926, senator McKellar actually 
desired that his article on the World War foreign-debt 
settlement be included in the Record, The Presiding 
Officer took objection and asked: “Is the Chair to understand 
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that the article is one written by the senator himself?** 
McKellar replied, “Absolutely.*' Thereupon the Presiding 
Officer announced. “Then, under the rule of the senate, 
the Chair understands it cannot be printed without being 
read by the Senator.*** 

Bryce thus sums up his views regarding the influence of 
the Congress and the feeling of the people towards it: “It is 
not that hasty and turbulent body which the fathers of the 
Constitution feared they might be creating. Storms of 
Influence of the passion rarely sweep over it. Scenes of 
Congress. disorder are now unknown. Party discipline 

is strict; an atmosphere of good-fellowship prevails; the rules 
of procedure are obeyed; power rests with comparatively 
few persons It is eager, even unduly eager, to discover and 
obey the wishes of its constituents, or at least of the party 
organizations.*’! Even as this is said, it is true that highly 
intellectual persons do not seek election to the Congress. 
One important reason is that in America there are other 
very wide fields open for such persons. “In no other country 
are there so many other careers which open so many doors 
to men of ambition, energy and practical capacity.’*^ 
Industrial pursuits of a very profitable nature, the Bar with 
its rich “pecuniary prizes,** and influential posts in the many 
Universities bringing fame to those who pride in guiding 
youngmen, arc some of the bright careers open to a pushing 
genius in that country. 

THK FEDERAL EXPXUTIVE 

The constitution lays down that “the executive power 
shall be vested in a President of the United States of 
America, He shall hold his office during the term of four 

• The American Government, p.320. 
t Modern Democracies, Vol. II, p. 67. 

I Ibid. p. 69. 
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years ...” In practice, the executive work is done by heads 
of departments, these departments being created by the 
Congress and their heads appointed by the President, and 
the latter controls all of them very effectively. 

A candidate for Presidentship must possess certain 
qualifications. These are contained in para 5, section I 
Qualifications of of Article II of the constitution, which 
a Prodident. says: “No person, except a natural-born 

citizen or a citizen of the United States, at the time of 
adoption of this Constitution, shall be eligible to the office 
of the President; neither shall any person be eligible to that 
office who shall not have attained to the age of thirtyfive 
years and been fourteen years a resident within the United 
States.** In addition to these qualifications, the political 
parties while making their choice for the office of the 
President, select, naturally, a man who is likely to rope in 
the largest number of votes. Therefore “the candidate must 
be a man known as having ‘made good* in some branch of 
public life—it may be Congress, it may be as State Governor 
or a Mayor of a great city, or a Cabinet Minister, or possibly 
even as an ambassador or a judge, or as an unusually promi¬ 
nent journalist.*** 

The President’s term of office is four years. There is 
nothing in the constitution regarding the re-election of the 
same person as President for consecutive terms, But a con- 


Term of office of 
President. 


vention, set up by George Washington, the 
first President of the United States of 


America, and Thomas Jefferson, the same person can be re¬ 
elected only once; that is, no person has so far been a Presi¬ 
dent for more than two consecutive terms. In 1875, General 


Grant was half willing to accept nomination for a third term, 
but the movement received a final blow by a Resolution 


* Modern Democracies, Vol, II, p. 73. 
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'‘that in the opinion of this house, the precedent established 
by Washington and other Presidents of the United States, 
in retiring from Presidential office after their second term 
has become by universal concurrence, a part of our republican 
system of government, that any departure from this time- 
honoured custom would be unwise, unpatriotic, and fraught 
with peril to our free institution.” Theodore Roosevelt con¬ 
tested the election for a third consecutive term, but was 
defeated at the polls. The convention for not giving a third 
consecutive term to the same person has now become well 
established. At present there is a move to re-elect Franklin 
D. Roosevelt, whose second term expires in 1941, for a third 
term on account of the precarious international situation 
created by the war in Europe. It seems improbable that the 
convention would be broken. The term of office of the Presi¬ 
dent ends at noon on the 20th day of January of the year 
following every leap year when the successor comes into 
office. This date was fixed by the Eighteenth Amendment 
proclaimed on October 15, 1933. He is not elected directly 
by the people but by '‘presidential electors,” These are 
chosen directly by the people on the first Tuesday, after the 
, ^ first Monday, in November of each leap 

How elected. ^ 

year. The active election campaign for the 
president’s office is actually started by the political parties 
even five or six months earlier, in May or June. This camp¬ 
aign is considered to be 'the greatest political battle in the 
world.” Yet, “the outstanding phenomenon of American 
political life is that the old ruler steps down and the new 
one is inducted into office without a ripple of popular 
unrest,” and this is due to the “peaceable acquiescence of 
the American people in the victory of the ballot box.”^ 

* The American Government, p. 61. Cf Form and Functions of 
American Government, p. 233« 
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A few months prior to the date of the election of presi¬ 
dential electors, the parties start propaganda throughout the 
States, in favour of the candidates they have selected for 
the offices of President and Vice-President, in their party 
Flectinii of conventions held in the summer. Then on 

PruHid^ntiai the first Tuesday, after the first Monday in 
November, all the citizens entitled to vote 
meet in their respective States and record their votes for 
the presidential electors. This is undoubtedly done on 
strictly party lines irrespective of the merits of the candi¬ 
dates, that is to say all citizens elect republicans or demo¬ 
crats, according to their party leaning, as presidential 
electors. The number of presidential electors to be chosen 
in each State is equal to the number of representatives and 
senators the State is entitled to in the Congress. 

These presidential electors then meet on the first Monday 
after the second Wednesday in December, in the capital of 
each State, and there record their votes for President and 
, Vice-President separately. Three certificates 

r liH’tion or 

President and of the election result are then prepared, 
\ UA-i usuient. whicli is deposited with the district 

court, another sent by mail to the president of the Senate, 
and the third one sent to him through a special messenger. 
Then on the sixth day of January the Congress meets in a 
joint session of the Senate and the House of Representatives. 
Tlie president of the Senate opens the election certificates 
and two tellers elected from each house begin to count the 
votes. The candidates who obtain the majority of votes of 
all the presidential electors numbering 531, fixed for all the 
States, ic., at least 266 votes, are declared elected as President 
and Vice-President. But in case there is no such candidate 
who has obtained the requisite majority of votes, out of the 
three obtaining the highest votes, the House of Representa- 
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Majority of 
Pregidential 
electors and not 
of primary 
voters ne 'essary. 


tivcs elects the President, and the Senate the Vice-President. 
In this election the representative of each State has one 
vote only and the candidate securing the votes of the 
majority of the States is declared elected. In case the House 
of Representatives fails to elect a President by the 4th of 
March, the Vice-President is automatically made President, 
and the person getting the highest number of votes for 
Vice-Presid<entship is elected Vice-President by the Senate. 

The above system indicates that for the election of the 
President or the Vice-President, a majority of the presidential 
electors is required, and not a majority of the primary-citizen 
voters. Hayes was elected President in 
1876 and Harrison in 1888, each by a 
niajorty of the “electoral votes, while their 
respective opponents, Tilden and Cleveland, 
had each secured a majority of the popular 
votes.” In case of deatli, removal, resignation or disability 
of th-e President, the Vice-President automatically becomes 
President. In case, however, the Vice-President too is not 
available, on account of death, removal or resignation or 
disability, then “the office of President is to be filled ad 
vnkrlm by the Secretary of State, or, if he cannot act, by 
the Secretary of the Treasury, or in case he cannot act, by 
the Secretary of War; and so on, in succession, by the 
Attorney General, the PostmastcrGeneral, Secretary of the 
Navy, or the Secretary of the Interior,”^ whosoever 
possesses the qualifications necessary for the candidate to 
become a President. 

After the election is over, the President who has received 
congratulatory messages from all parts of the United States. 

and the world, is carried in a procession for 
the inauguration ceremony. He has to 
f Til© State (Edition of fODO), para 1333, 
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take the oath of office which reads: “I do solemnly swear 
(or affirm) that I will faithfully execute the office of the 
President of the United States, and will, to the best of my 
ability, preserve, protect, and defend the Constitution of 
the United States." 

The President receives an annual salary of 75,000 dollars, 
and in addition 25,000 dollars for travelling expenses, 36,000 
Kmoiuments of ^ fot Stationery, telegrams and tele- 

the Pros!dent. pfione services, and 3,000 as printing 

allowance. He lives in a palatial building, called the White 
House, which covers an area of 17 acres and is maintained 
at an annual cost of 124,000 dollars, excluding the main¬ 
tenance of a special police force (consisting of 3 officers and 
30 privates) which costs another 59,000 dollars. Even 
then it is calculated that his personal expenses, on account 
of his exalted office, are so high that he leaves the White 
House poorer than he had entered it. 

The President is generally a very popular figure in his 
country. He is the most photographed person in the world. 

Presi'ont the frequently a .subject for the 

most vopuiar motion picture. It is said that one of the 
Washington firms has no less than 15,000 
negatives of President Wilson. His mail bag is the largest 
received by the head of any government in the world. The 


daily number of letters or telegrams often runs as high as 
3000 or 4000, not more than 100 of which actually reach 
him, the rest are disposed of by his Secretary. '‘Probably 
no other official in the world receives more begging letters 
than the President of the United States.*’* These often 


contain jokes by humorous writers. He generally receives 
very many gifts. After the death of President Harding, it 
took full two weeks to pack and crate for shipment the gifts 
* Tlie Aiaericaxi GoTormnenti p. 55. 
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he had received and which had filled three rooms in the 
White House. The President receives a very large number 
of callers, and during the Harding administration nearly 
250.000 persons called on him. "Unless the President learns 
the trick of gripping the visitor’s hand before the visitor 
grips his, he is certain to have a badly swollen arm. ** 

"The President of the United States has more respon¬ 
sibilities and greater power than any individual in this or 
Powers: stron- ^ny Other land. He is the foremost ruler 
gestheadof of the world."t This description of his 
power is true, bariing the powers of the 
dictators who have recently, daring the last decade or so, 
acquired immense personal powers. What, however, distin¬ 
guishes the peculiarity of the American President’s power is 
its constitutional bearing and popular support. "The fear 
once loudly expressed, that the President might become a 
despot has proved groundless .... The principles of the 
American Government arc so deeply rooted in the national 
mind that an attempt to violate them would raise a storm 
of disapproval."i The British King is merely a titular head 
of his government. None of his actions is valid unless 
countersigned by a minister. He reigns but does not govern. 
It is said of him that the King can do no wrong, and this is 
true because he cannot do anything personally with regard 
to the administration. All the real executive powers lie 
with his cabinet, presided over by the Prime Minister, and 
even his speech to Parliament is prepared by the cabinet 
and contains its policy. The French President, too, is the 
titular head of his country’s government, and there also the 
whole power rests with the cabinet. The French President 

* P. J. Haskin. The American Government, pp. 5G—67. 
t Ibid. p. 61. 

f Modern Democracies, vol. II, p. 79, 
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neither rules nor reigns. On the other hand, the President 
of the United States of America has large powers and he 
really governs. 

In the legislative field, he proposes the important subjects 
for legislation by the Congress, through his messages. 
Lof?islativo Formerly, the President used to deliver his 

Powers. messages personally to the Congres*!, the 

Senate and the House meeting in a joint session. Later on, 
the practice was given up and messages were sent to be 
read to the Congress on his behalf. But President Wilson 
resumed the practice of personally going to the Congress to 
address it. This joint session is held in the Chamber of the 
House of Representatives. “Sometimes a President's message 
lays down a principle which comes to be universally accepted 
as fundamental and thus becomes almost as much a part of 
the organic law of the land as if it had been incorporated in 
the Constitution itself.”'*' It was in this way that President 
Monroe enunciated what is now called the Monro?, Doctrine 
which declares “that the United States would not tolerate 
further extension of European dominions and influence in the 
western world.” These messages exercise very great 
influence on the legislation by the Congress, particularly when 
a majority of the legislature is composed of the party to which 
Veto over the President belongs. The President has 

legislation. powcr of veto ovcr legislation. He 

can return back within ten days, with his objections, any 
measure passed by both the chambers of the Congress, and 
such a measure can become law only when passed again, 
despite the President's objections, by two-thirds majority by 
the House of Representatives, as well as by the Senate. If 
such a majority is not available the measure fails to become 
law. He can convene extra sessions of the Congress. 

* The Amerioau Government, p. 65. 
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Thus the President is said to exercise legislative pc^^»ef 
Importance of equal tothat enjoyed by 71 Representatives 
veto power. ]_5 Senators. Neither the British 

King nor the French President has such an effective power 
of veto. The American President effectively exercised 
this veto power nearly 600 times between 1789 and 1925. 
Mr. Herman Finer thus speaks of his power of veto: ^‘Herc 
is a power which costs no expenditure, and which can 
be used with a fair prospect of success, and no punishment, 
A long and arduous legislative battle in the country and 
the legislature may be lost by any group of Congressmen 
in the time it takes to write ‘No* and a few phrases of 
explanation. It can only be overridden after reconsider¬ 
ation, and a two-thirds majority: and for these there is 
little chance, given the congested state of Congress, and the 
differences of party representation in the two Houses/’**' 
The President has, in fact, acquired considerable “legisla¬ 
tive leadership.” 

In the executive field, he has very great powers. He 
Executive is the Chief Magistrate of the Republic, 

powers. He is the Commander-in-Chief of the 

Army and Navy; he receives ambassadors and appoints 
foreign embassies, public ministers, consuls, and judges 
of the Supreme Court, and takes care that the laws of the 
United States are faithfully executed. He concludes 
treaties with the final approval of two-thirds of the 
Senate. He is in sole charge of the foreign affairs of the 
United States, and in the exercise of this unfettered 
power, he can bring about a state of affairs wherein the 
Congress may have no other option than to acquiesce in 
his policy. In the matter of administrative appointments, 
he has to consult the Senate, and in actual practice he 
• Theory and Practice of Modern Government, vol. II, p. 1033. 



t’EDBRAL GOVERNMENT IN U. S. A. 


437 


consults the Senators of the State concerned. But he has full 
authority to make temporary and effective appointments 
during the recess of the Senate, to fill casual vacancies. 
He can so manipulate this as to make the appointment 
real even against the desire of the Senate. In matters of 
these appointments he exhibits a partisan spirit and 
appoints those who belong to his party. This power “can 
be used, and it has been used effectively, to promote the 
foreign and domestic leadership of the President.”’' Minor 
officers he can appoint without the approval of the Senate. 
He also exercises the power of granting pardon and of 
proclaiming holidays. 

The President wields considerable discretionary powers 
Discretionary which even thc courts have refused to 
restrain by granting injunctions to inter¬ 
ested parties, to restrain him from doing certain things, 
or by compelling him, by means of a mandamus, to do 
other things. Thc President and the judiciary seldom clash; 
the former’s executive power is, however, so great that 
when on one occasion, Chief Justice Marshall handed down 
an opinion unsuitable to President Jackson, the latter 
remarked, “John Marshall has made his decision; now let 
him enforce it,” showing that even the courts depended 
entirely on the President for thc execution of their 
decisions. 

The President can be impeached for “high crimes and 
misdemeanours.” The House of Represen- 

Impeachmont. . .. r . , 

tatives must first vote for impeachment, 
which is then actually made in the Senate. Two-thirds 
majority in the Senate is necessary to convict a President. 

The President has a cabinet which is composed of the 
heads of departments, who are appointed by him with the 
♦ Theory and Practice of Modern Government, vol. II, p. 1027. 
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President’s Consent of the Senate. “These men arc so 

Cabinet. obviously the personal assistants of the 

President that it would be not merely a deplorably ungrace¬ 
ful action of the Senate to refuse a man of his own choice 
in such a matter, but it would lead, if the matter concerned 
sufficient members, to a break-down of government.*'* 
These members of the President's cabinet have no such 
powers as those of British or of French, or of any other 
parliamentary cabinet, as the American executive solely 
vested in the President is a “single" or unitary executive 
as distinguished from a plural executive of England or 
France. The American executiv^e is a permanent (for the 
fixed period of four years) presidential executive owing no 
responsibility to the legislature, and is thus unlike the 
other parliamentary executives. The American President 
can, and often docs, override the opinions of his ministers 
whose advice is merely recommendatory. This may be 
made clear by citing an interesting case. Once Abraham 
Lincoln laid one of his proposals before his cabinet of 
seven ministers who all opposed it, but he himself voted 
for it. Quietly he said,‘The vote is 7 noes and 1 aye. 
Therefore the aye has it." 


The ministers of the President—they are really called 
Secretaries ar« Secretaries—do not, and cannot, attend 
subordinate to any of thcHouses of Congress even to 
the President . defend their programmes. They are 

merely creatures of the President, and they may only 
resign in wrath if they do not see eye to eye with him on 
any matters of policy. This has recently been witnessed 


in the Rooseveltian regime. In war time, the President 
acquires almost dictatorial powers and has no necessity even 
to consult his Secretaries. Much, however, depends upon the 
t Ibid. p. 1044. 
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personal character of the President. If he is weak, he can 
do little, if strong he is all powerful in his country. 

The Secretaries are appointed as heads of departments 
which arc, at present, ten in number, each placed under 
one of the ten Secretaries who form the cabinet. These 
departments are: Department of State, Treasury Depart¬ 
ment, War Department, Department of Justice, Post 
Office Department, Navy Department, Department of 
Interior, Department of Agriculture, Department of Com¬ 
merce, and Department of Labour. There is no constitu¬ 
tional provision for these departments, but they are created 

by Acts of Congress. 

TBE FEDERAL JUDICIARY 

Article III of the Constitution of U. S. A, vests the 
judicial power “in one Supreme Court, and in such other 

Courts as the Congress may from time to 

Supreme Couit. . 

time ordain and establish. The Supreme 
Court, which is at the apex of the federal judiciary of the 
United States of America, thus derives its authority from 
the constitution itself and is, therefore, independent of the 
legislature or the executive. No doubt, the President 
appoints the judges of the Supreme Court, subject to confirma- 
Appointmont tioii by the Senate, yet in this selection he 

of Judges. is not led away by party politics. “Politics, 

as a rule, plays little part in the naming of justices of the 
Supreme Court. The President, irrespective of the party 
he represents, seeks to appoint the best man available when 
a vacancy occurs/’^*' In appointing the judges of the circuit 
and district courts created by the Congress as federal courts 
subordinate to the Supreme Court, the President acts on the 
recommendation of the Attorney-General who, in his turn, 
consults the senators of the State concerned. Thus 
* Xlie American Oovernraent, p. 295, 
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in the matter of all the federal judges great care is 
taken to appoint men with rare legal ability and fitness, 
as “Bad-judicial appointments bring more discredit on 
the appointing power than any other executive mistake.”* 
The Constitution further provides that “The judges, both of 
the Supreme and inferior Courts, shall hold their offices 
during good behaviour, and shall at stated times receive for 
their services a compensation which shall not be diminished 
during their continuance in office.” The justices cf the 
Supreme Court can be removed only by regular impeachment 
for “high treason and misdemeanours.” Hence, in these 
circumstances the U. S. A, Supreme Court, possessing as it 
does the power “to pass on the constitutionality of the acts 
of the President, Congress, and the states, and invested with 
a permanency which makes it independent of changing public 
opinion,” has become “in many respects the most powerful 
factor in the American political system and the greatest 
iudicial organisation in the world. ”t 

With regard to the jurisdiction of the federal judiciary 
the Constitution lays down: “The judicial power shall 
extend to all cases in law and equity arising under this 
Jurisdiction of Constitution, the laws of the United States, 
the Supremo and treaties made, or which shall be made, 
under their authority; to all cases affecting 
ambassadors, or other public ministers and consuls; to all 
cases of admiralty and maritime jurisdiction; to controversies 
to which the United States, shall be a party; to controversies 
between two or more States, between a State and citizens 
of another State, between citizens of different States, bet¬ 
ween citizens of the same State claiming lands under grants 
of different States, and between a State, or the citizens 

• Form and Functions of Araericun Cfovenimont, p. 283 , 
t The American Government, p. 285. 
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thereof, and foreign States, citizens, or subjects/* The 
constitution also lays down the limits to the original jurisdic¬ 
tion of the Supreme Court, as well as to its appellate 
jurisdiction, thus: ‘In all cases affecting ambassadors, 
other public ministers and consuls, and those in which a 
State shall be party* the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned the 
Supreme Court shall have appellate jurisdiction both as to 
law and fact, with such exceptions and under such regula¬ 
tions as the Congress shall make/* 

As in all cases where the validity of any State or federal 
law is questioned, the federal government or a State is a 
Original party, all such cases fall within the category 

jurisdiction. those in which the Supreme Court has 

original jurisdiction. And, apart from its being the highest 
court of appeal in the United States of America, the Supreme 
Court’s real importance and uniqueness lies in its being the 
upholder and interpreter of the Constitution. This power 
the Court docs not, however, exercise on its own initiative. 
It does so, and can do so, only when a specific case is brought 
before it. in which the constitutionality or validity of any 
law. whether made by any State government or by the 
federal government, is questioned. In deciding such a case 
the Court upholds the Constitution as the supreme law 
of the land and uses it as the touchstone to adjudge the 
constitutionality of other laws. “Any activity of Congress 
and President is only legal if the Supreme Court can relate 
that activity to some word or phrase in the written 
Constitution/** President Woodrow Wilson, in his Public 
Papers (vol II, p, 314) rightly remarked: “Our courts are 
under our constitutional system, the means of our political 
development . . . ours is so characteristically a legal 
* Smellie. The Amerioaa Federal System, p. 135, 
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policy that our politics depend upon our lawyers.” So that 
in deciding every case the Supreme Court has, firstly, to 
determine if any power claimed, say by the Congress, can 
be articulated to some provision in the Constitution, and 
secondly, how liberally that articulation can be interpreted. 

No doubt, the Constitution strictly specifies the powers 
of the Congress, but the concluding para 18 of section 8 of 
Article I,* leaves the judges a very wide field of interpreta¬ 
tion whereby they are at liberty to decide whether any power 
claimed by the Congress is really “necessary and proper for 
Interpretation of carrying into execution the foregoing 
the constitution, powers,” and thus they have, in the actual 

work of interpreting these words propounded the Doclrhxe 
of Implied Powers, whereby the powers of the federal 
Doctrine of government in the United States of America 

Implied Powers, have been very largely increased. Mr. 
Justice Tany thus spoke of this special function of the 
Supreme Court: “If in this Court we are at liberty to give 
old words new meanings when we find them in the Constitu¬ 
tion there is no power which may not b 3 ’^ this mode of 
construction be conferred on the general government and 
denied to the states.”! 

The greatest credit for propounding the J)oclrinr of 
Implied Powers and thus strengthening the powers of the 
federal government belongs to Chief Justice Marshall who 
occupied the Bench for a very long time, and who “was a 
product of the same times as the Constitution itself and 
knew the intent of the framers. When close questions 
arose he was able to determine how the hairs should be split 
for the good of the country and, in the opinion of some of 
his contemporaries, strained the precise letter of the great 


♦ Ante, page 17. 

f Quoted by Smelliein American Federal System’^ p. 144. 
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charter in some of his decisions.”* And even now lawyers 
in U, S. A. regard his decisions “almost as sacred as the 
clauses of the Constitution itself, because both pointed in 
the same direction, that of the solidarity and permanence 
of the nation, “t 

Finer has aptly remarked: “Such a court, with such 
functions, is the most original, the most distinctively 
American contribution to political science to be found in 
the Constitution. It is even more. It is the cement which 
has fixed firm the whole Federal structure.”+ 

Another writer, F. J. Haskin, too speaks of this court 
in a similar tone. He says: “This great tribunal is a 
balance wheel in ths governmental machine. It maintains 
its judicial poise while other departments of the Government 
arc swayed by fluctuating gusts of popular opinion. Its 
duty, at all times and in all circumstances, is to uphold the 
Constitution as the supreme law of the land, and the 
exercise of this power is essential to the welfare of all the 
people.*'$ 

This Supreme Court consists of one Chief Justice with a 
salary of 14,500 dollars, and eight associate judges, each 
Composition of with a salary of 14,000 dollars. Each of 
Supreme Court. these nine, besides doing the judicial work 
in the Supreme Court, is the president, or really speaking 
supervisor, of one of the nine circuit courts that have been 
created by the Congress and cover the whole of the U. S. A, 
territory which is divided into nine circuits. The judges of 
the Supreme Court may. if they so desire, retire on reaching 
the age of 70, if they have, till then, served for ten years. 

♦ The American Q-overnment, p. 2S7. 
t Ibid. p. 287. 

t Theory and Practice of Modern Government, vol. I, p. 809. 

$ The American Government, p. 296. 



444 


MOBfiRK GOVBRNMBNTS 


All the nine judges sit together to hear cases, the Chief 
Justice in the centre and the associate judges on either side 
in the order of seniority. Tuesdays, Wednesdays, Thursdays 
and Fridays are the four days on which cases are heard. 
Saturdays are set apart for conference of the judges who 
then discuss the cases and after that divide them between 
themselves for writing out judgments, the decisions having 
been arrived at by a majority vote or unanimity. Then on 
Mondays the judgments are publicly delivered in the 
Court. 

The Court holds its sessions generally from October to 
June. “There is perhaps no other body in the world which 
conducts its business in a more impressive way than the 
Supreme Court.’** Great punctuality and rigid silence arc 
the distinguishing features of its sessions which arc open to 
visitors. 

The Supreme Court has “inferior federal courts” created 
by the Congress. There are nine circuit courts, each under 
the direct supervision of one of the judges of the Supreme 
Court, and having at least two circuit judges 
each with a salary of 7000 dollars, and a 
district judge of the district in which the court is held, but 
the district judge from whose decision appeal is sought before 
the circuit court is ineligible. 

Then again at the bottom of the judicial ladder are the 
88 district courts, each with one or more district judges 

^ whose salary is 6,000 dollars. Each State 

District Courts. 

has at least one district court, and some 
have more, but no “district” can include territories of two 
or more States. With the exception of very few cases in 
which the Supreme Court has original jurisdiction, all 
general cases begin in the district courts from which appeal 
* F. J. Haskin. The American Government, p. 292. 
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lies to the circuit court concerned, and then finally to the 
Supreme Court. But in criminal cases where death is the 
penalty, appeal lies from the district court directly to the 
Supreme Court. 

There are also two more courts, the Court of Claims 

^ ^ and the Court of Customs Appeals, which 

Other Courts. 

deal respectively with the claims against 
the Government and cases involving statutes relating to 
customs, but these have nothing to do with general cases. 

Prior to 1911, there were nearly 9,000 sections in the 
statutes relating to the laws regarding the work and proce¬ 
dure of the judiciary, but in that year all these were sifted, 
examined, their inconsistencies removed and then finally 
put into a brief but clear form. 

AMK.NDMKNT OF TIIF CONSTITUTION 

There are two stages involved in the process of amend¬ 
ment of the constitution, viz., proposal and ratification. 

The amendments to the constitution may be proposed, 
in accordance with the terms of Article V, in one of the 
following two ways; 

(i) The Congress may itself propose amendments to the 
constitution, provided two-thirds of both Houses, voting 
separately, may deem it necessary, and, 

(ii) Legislatures of two-thirds of the States may apply 
to the Congress, when the latter should call a convention 
for proposing amendments. 

But in each of the above two cases, an amendment 
becomes valid and effective only when it has been ratified 
by either the legislatures of three-fourths of the States, or 
by conventions, called for the purpose, in three-fourths of 
the States* 

This process of amendment means that both the general 
government and the States have a voice in amending the 



446 


MODBKN GOVERNMENTS 


constitution. The amending process in U. S. A. is undoub¬ 
tedly very rigid. So far. between the years 1789 and 1939, 
only twentyone amendments have been made though nearly 
1900 amendatory resolutions had been proposed, most of 
which were rejected on account of being valueless.* The 
twentyone amendments may be classified into three groups, 
the first group includes those relating to rights of citizens 
(a Bill of Rights having been omitted in the original consti¬ 
tution), and they are the first ten amendments made in 
1791 and the eleventh and twelfth amendments made in 
1798 and 1804 respectively. The second group includes 
the thirteenth amendment (1865) prohibiting slavery, the 
fourteenth (1868) and the fifteenth (1870) securing equal 
rights of citizenship in all states, and all these “register the 
principal constitutional results of the Civil War.*' The 
third and the last group includes the remaining six amend¬ 
ments which, respectively, empower the Congress to lay and 
collect direct taxes (1913), make the election of Senators 
direct and popular and otherwise indicate the composition 
of the Senate (1913), prohibit the manufacture, sale, impor¬ 
tation of intoxicating liquors (within the U. S. A. territory) 
illegal (1919), secure right of voting to women (1929), 
abolish the prohibition (imposed in 1919) on liquors (1933), 
and lay down the dates of expiry of the terms of the 
President and the House of Representatives, etc. (1933). 

The process of amendment of the U. S. A. constitution is 
such that even one man can make it impossible to enforce 
an amendment. For example, if in the Senate out of the 
96 Senators only 85 are present of whom 56 vote for an 
amendment, already voted for by two-thirds of the House 
of Representatives, and only 29 Senators vote against it, 
the amendment fails to pass. 

♦ Theory and Practice of Modern Government, vol. I, p. 
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POLITICAL 1»AKTIES IN THE UNITED STATES 

The political parties in the United States of America 
essentially differ in their aims and character from those in 
England and most other countries. Before giving the 
reasons for this difference we first take up a brief history 
of these parties. 

Originally in U. S. A., there was the party of the well-to- 
do and aristocratic class which stuck loyally to the King, 
and the other party was that of the poorer and more 
numerous class which preached loyalty to the country as 
against the King. The successful termination of the War 
of Independence, put an end to this kind of party classifica¬ 
tion. At the time of the framing of the constitution of 
1787, two strong parties sprang up, viz,, the Federalists who 
generally belonged to the aristocratic class and wanted to 
make the central government very strong, and the Demo¬ 
crats who stood for preservation of State rights and State 
sovereignty and who preached ^liberty, equality and 
fraternity* and were led by Thomas Jefferson. Soon the 
Federalists who were led by Hamilton became stronger on 
account of the support given them by George Washington. 

Later on, the basis of party system underwent a little 
change and in 1856 two parties, the Republicans (the 
former Federalists) and the Democrats were sharply divided. 
Curiously enough, the Democrats favoured slavery and 
confined their principle of liberty, equality and fraternity 
only to the white population. They were generally cotton 
growers and agriculturists of the Southern States. The 
Republicans predominated in the Northern States. The 
Democrats accepted Calhoun’s theory of secession of States 
and opposed the slave emancipation policy of Abraham 
Lincoln. The end of the Civil War (1861), and the 
consequent amendments in the constitution put a stop tp 
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the slavery question which had till then divided the Repub¬ 
licans and Democrats. 

At present the two important parties arc the Repub¬ 
licans and Democrats the former favouring a strong central 
government. It must, however, be observed here that there 
is not much to divide political parties in America. Firstly, 
the constitution is so distinct regarding the allocation 
of powers to the State and federal governments 
that there is now little for the political parties to stand 
for in the matter of political programme. The consti¬ 
tution being rigid and the process of amendment being 
very difficult, no political party can profitably be 
formed on that basis. Secondly, in the United States of 
America the economic, cultural and geographical features 
reduce the chances of raising important political issues. 
There is hardly a poor starving class, all capital, ^agricul¬ 
tural, industrial and commcrciar, is very widely diffused. 
*‘The bulk of the nation is middle class. The other 
world powers, European or Japan, being very far from 
U. S A., the Americans have little to fear from foreigners 
and hence there is no division of parties regarding foreign 
policy. There is a temendous field for industrial and com¬ 
mercial enterprise to be exploited in that continent and the 
majority of the people are engaged in it. Most of the 
people are Non-Conformists and have no sharp cultural 
differences.t Lastly, the principle of separation of powers 
has further reduced the field of political controversy. 

So that, however paradoxical it may seem, the objects of 
difference in the aims of the American political parties 
being very few, we may say that America has only one party, 
of the Mepublic(in~cum^Democratic, divided into two nearly equal 

• Theory and Practice of Modern G-oveminent, p. 542, 

•j* Ibid. pp. 540-544. 
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halves hy habits^ the contest for office^ the Republican being one^ 
half and the Democratic the other half of the party f* In actual 

practice the Republicans have generally held the power in 
elections to the Congress or to the office of President. The 
Democrats have been successful only for brief periods in the 
history of that Republic. Dr. Herman Finer thus describes 
the real work of the parties and the absence of real diffe¬ 
rences: "It is a remarkable fact that most of the compre¬ 
hensive studies of American Political Parties insist on their 
importance because they organize the voters and put 
forward candidates. The criterion of a programme and the 
pursuit of an ideal are relegated to the background.*’! 
Recently, the world economic depression and the rise of 
Socialism have brought into existence some sharp economic 
differences between the political parties and led to the 
formation of a new Socialist Party, which is, however, still 
in infancy and therefore of no great importance. And 
although this and other minor political parties may continue 
to exist, without, of course, exercising any profound influence 
on American elections and politics, the two-party system 
the Republicans and Democrats—appears to hold its sway 
for a considerable time in the future. 


• Ibid. p. 639. 
f Op. oit. 
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CHAPTER XVII 


GOVERNMENTS OF THE STATES IN U. S. A. 


The State Constitutions arc the oldest thiiifj^s in the political history 
of America, for they are the continuations and representatives of the 
royal colonial charters, wliercby the earliest English settlements in 
America were created, and under which their several local governments 
wore establishod, subject to the authorily of the English Crown and 
ultimately of the British Parliament. {James Jinjee) 


Originally, in 1787, th^re only thirteen States that 
cotipasel the United States of Anierica. These were the 
former colonies that had thrown off their allegiance to the 
British King and won the War of Independence. Later, the 


Growth of States. 


vast expansion of territory to the west, by 
colonisation, conquest or cession, led to the 


formation of more States and their admission to the federal 


republic, under section (3), para 1 of Article III of the 
Constitution of 1787, which provided for the creation of 
new States, subject to the condition that the territories of 
no States would be thus affected “without the consent of 
the Legislatures of the states concerned, as well as of the 
Congress.'* At present there are forty-eight States that 
form the United States of America as a federation. They 


are governed by authorities set up under their respective 
constitutions which are written ones, independent of the 
national constitution but based more or less on the same 
principles of Government, largely borrowed from England. 

The States differ widely in the extent of their territories. 
Essential facts population, geographical and economic 
about Stales. factors, etc. The area, population and 
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year of admission of each State into the federation are given 


in the following table: 


Name of State with year of 
formation. 

Land area in 
sq. miles. 

Population as 
in 1930. 

Alabama (181?) 

61,279 

2,640,248 

Arizona (1912) 

113,810 

435,673 

Arkansas (1813) 

62,626 

1.854,482 

Calitornia (185(J) 

155,652 

6,077,261 

Colorado (1876) 

103,658 

1,035 791 

Connecticut (1788) 

4,820 

1,606,903 

Delaware (1787) 

1,965 

238,380 

Florida (1845) 

64,861 

1,468,211 

Georgia (l78o) 

68,726 

2,908,506 

Idaho (1890) 

83,354 

445,032 

Illinois (1818) 

56,043 

7,630,654 

Indiana (1816) 

36,045 

3,238,603 

Iowa (1846) 

55,580 

2.470,939 

Kansas (1861) 

81,774 

1,880,999 

Kentucky (1792) 

40,181 

2,614.689 

Louisiana (1812) 

45,409 

2,101,593 

Maine (1820) 

29,895 

797,423 

Maryland (1788) 

9,941 

1,631,626 

Massachusetts (1788) ... 

8,039 

4,249,614 

Michigan (18B7) 

57.4t>0 

4,842,825 

Minnesota (1858) 

80,858 

2,563,053 

Mississippi (I8l7) 

46,362 

2,009,821 

Missouri (1821) 

68,727 

3,029,867 

Montana (1889) 

146,131 

537,606 

Nebraska (1867) 

76,803 

1,377,963 

Nevada (1864) 

109,821 

91.058 

New Hampshire (1788) 

9,031 

465,293 

New Jersey (1787) 

7,514 

4,041,334 

New Mexico (1912) 

122,503 

428,317 

New York (1788) 

47,654 

12,688,066 

North Carolina (1789) 

48,740 

3,170,276 

North Dakota (1889) ... 

70,183 

680,846 

Ohio (1803) 

40,740 

6,646,697 

Oklahoma (1907) 

69,414 

2,396,040 

Oregon (1869) 

95,607 

968,786 

Pennsylvania (1787) ... 

44,832 

9,631,860 

Rhode Island (1790) ... 

1,067 

687,497 

South California (1788) 

30,496 

1,788,766 

South Dakota (1889) ... 

76,868 

692,849 

Tennessee (1796) 

41,687 

2,616,666 

Texas (184.5) ... ... ! 

26.\398 

6,824,715 

Utah (1896) ... ... i 

82,184 

607,847 

Vermont (1791) 

9,124 

869,611 

Virginia (1786) 

40,262 

2,421,851 

Washington (1889) 

66,836 

1,668,896 

West Virginia (l863) ... 

24,022 

1,729,205 

Wisconsin (1848) 

65,256 

2,939,006 

Wyoming (1890) ... ... j 

97,648 

225,666 
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The federal constitution of the U. S. A. relates merely 
to the machinery and powers of the central government and 
does not contain even the principles of the State constitu- 
Independent tions. It was formed largely on the model, 
State Oonstitii- in certain essential aspects, of the constitu- 
tions of the thirteen original States that 
were parties to the federal compact in 1787. Thus the 
constitutions of all the States are instruments of govern¬ 
ment independent of the federal constitution, and 
derive their authority from the peoples of the States 
respectively. In the Commonwealth of Australia and the Swiss 
confederation, the constitutions of the part-states are not 
contained in the federal constitution, and are, in this respect, 
as important and independent as those of the American 
States. On the other hand, in Canada, the Union of South 
Africa, and the U, S. S. R. the federal and state constitu¬ 
tions form a single piece, ?. r., one constitution. In the 
projected Indian federation, the constitutions of the Federal 
and British Provincial governments will, as illustrated by the 
Government of India Act, 1935, be parts of a single document 
whereas the constitutions of the federating Indian states will 
be separate pieces of governmental documents. The American 
State constitutions, preceded the federal constitution and 
formed the basis of the latter. 

Each of the forty-eight States in the U. S. A. has its own 
constitution. Therefore, there are forty-eight different State 
Forty-eight State constitutions which one has to study in 
Constitutions. order to learn the systems of government 
prevailing in the States. But the similarities between them 
arc so great that a study of the general features of these 
constitutions suffices for an intelligent understanding of the 
governmental systems of the States, for, as Bryce points out, 
“They are all copies, some immediate, some mediate, of 
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ancient English institutions, chartered self-governing 
corporations which, under the influence of English habits, 
and with the precedent of the English parliamentary 
system before their eyes, developed into governments resemb¬ 
ling that of England in the eighteenth century.*' When 
the thirteen colonies became independent States, they 
retained the essential features of their original constitutions 
and made only such changes as were warranted by their 
new legal, constitutional and international status. When 
new States were admitted to the Union, each adopted the 
general scheme of the constitutions of the original thirteen 
New States commonwealths. “They were the more 

adopted tiio old inclined to do so because they found in the 
older constitutions tliat sharp separation of 
the executive, legislative, and judicial powers which the 
political philosoply of those days taught them to regard as 
essential to a free government and they all take this separa¬ 
tion as their point of departure.”"^ 

Apart from the principle of separation of powers, 
General features which forms the general basis of the State 

of State consyti. Constitutions, there arc other general 
tutions. r ^ y . . 

features common to these constitutions. 

In each State, the constitution is derived from the people who 

retain under their final control the election of the head of 

the executive called the governor, and the amendment of the 


constitution, and the three methods of direct democracy, viz., 
referendum, initiative and recall. In each there is an elected 
head (governor), a number of administrative officers, a 
bicameral legislature, an independent judiciary, and various 
subordinate local self-governing bodies, like counties, 
cities, townships, villages, and school districts, which mark 
out the U. S. A. as a highly democratic country. 

• Bryce. American Commonwealth, vol. I, p. 478. 
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statp: legislatuke 

The most important part of the State governmental 
machinery is the State legislature. In practically every 
State there is a bicameral legislature, the smaller house 
Bicameralism is usually Called the House of Representatives, 
the general rule Senate. The only 

exception to this bicameralism is the State of Nebraska 
which adopted a constitutional amendment in November, 
1934, and established a single-chambered legislature of 43 
members. Bicameralism in the American States was 
generally an adaptation from the national constitution. 
The former arguments of having an upper house to prevent 
hasty legislation no longer avails in modern times because 
of the influence of the press, the long process of legislation, 
involving the three readings system, the governor’s power 
of veto, and the existence of direct legislation by the people. 

The two chambers, the Senate and the House of 
Representatives, of a State legislature are popularly elected 

^ bodies, all citizens exercising the right of 
How elected. . 

vote to both. To avoid duplication of 
representation, however, and to justify the existence of two 
chambers, the constituencies for the election cf the chambers 
arc differently arranged. The Senate consists of representa¬ 
tives elected by the counties, all of which ha\^e equal 
representation irrespective of their population. The low’cr 
house is elected by electoral districts having representation 
in proportion to population. It may, therefore, be said, 
with some amount of truth, that the Senate is geogra¬ 
phically elected while the House of Representatives is 
elected on population quota. The House has generally 
become more rural while the Senate, on account of the 
rapid rise in the population of cities, has become more 
urban. As the strength of the House is larger than that of 
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the Senate, the former is a more popular chamber than the 
latter. 

The terms of the two chambers of a State legislature 
differ from State to State. As a rule, the Senate has a 
Term of the longer term than the House; the former is 

Legislature. partially renewable at intervals while the 

latter is elected completely after stated periods. In many 
States higher age qualifications are prescribed for Senators 
than for Representatives. 

In all States the members of the legislature receive the 
Workin.g of same salary and emoluments which are fixed 

legislature on yearly, or monthly or sessional basis. In 

the States the sessions of the legislature arc held bi-ennially, 
except in about half a dozen in which annual sessions arc 
held. Members enjoy the usual privileges and freedom 
of speech. Each chamber has its own presiding officer and 
a number of other officials, elected by itself, and controling 
its own procedure. A bill may originate in either house, but 
a money bill originates in the lower house while the senate 
has a right to amend it. A measure is said to have been 
passed by a chamber when it has gone through the three 
prescribed readings. It is then sent to the other chamber. 
If the latter accepts it, it becomes law on receiving the 
governor’s signature. In case of disagreement between the 
two chambers, the measure fails. A governor may return 
a measure, passed by both the chambers, with his objections, 
and if the measure is repassed by the two chambers by 
prescribed majorities in each (these differ from State to 
State), it becomes law despite the governor’s objections. 

All State constitutions arc, like the national constitu- 
Constitutional tion, based on the principle of separation 
amendments. of powers. They are amendable by the 
State legislature, but a measure that seeks to amend the 
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constitution requires, generally speaking, a higher number 
of votes in the legislature than a bare majority. In some 
States, majorities ranging from three-fifths of a quorum to 
two-thirds of the whole strength of a chamber are necessary, 
But all amendments to be effective must be accepted by the 
people at a referendum. Thus, referendum in the American 
States is obligatory for all constitutional amendments. No 
State can, however, alter its constitution so as to militate 
against the national constitution which is the supreme law 
of the land. 

The federal government possesses only specified powers, 
and the federal constitution does not define the powers of 
the States. It only says that a power not definitely given 
Powers of State the federal government nor denied to 

Legislatures. State governments belongs to the 

latter. Thus, it may be said that the American States 
exercise all residuary powers, or, in other words, all powers 
except those that have been clearly given to the national 
government. The tendency of late has been that on 
account of increasing internationalism, the complex 
commercial relations between nations and the desire of some 
nations to extend their influence, the States are becoming 
more and more dependent on the national government for 
making available larger opportunities of a better life to their 
citizens. Naturally, therefore, the States are slowly losing 
a part of their independence and powers which they had so 
jealously guarded at the earlier stages of the union. 

STATE EXECUTIVE 

The American States are small republics, and the 
republican character of their constitutions cannot be altered. 
The chief executive power, in each State, is, therefore, 
vested in a popularly elected governor. The executive 
department is independent of the legislature and consists 
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of, besides the governor, a lieutenant-governor, a secretary of 
state, a treasurer, an attorney-general, an auditor, a superin¬ 
tendent of education, and a number of other minor 
officers. 

The governor is the executive head of a State govern- 
Tiie Governor nieiit. The office is very old, continuing, 
by tradition, since the very early days of 
the American colonies, about three hundred years back. A 
State governor is a popularly elected executive head. Only 
citizens of the State are eligible to the office. Candidates 
for governorship may be nominated by ‘state-wide primaries 
or by party conventions consisting of delegates from the 
different counties.* The election is by secret ballot, and 
ordinarily a plurality of votes is enough to declare a candi¬ 
date elected. The governor must have been a resident, for 
at least five years, within the State and of at least thirty 
years of age, at the time of election. The term of office of 
a governor varies in different States. But it is cither two 
or four years. A governor may seek re-election. He gets 
a salary of three thousand to twenty-five thousand dollars, 
in different States. He is liable to impeachment and removal 
from office when convicted by a tribunal consisting of 
the justices of the highest State court and the senate of the 
State, by a two-thirds majority. In about a dozen States 
there is provision for recall of a r.ovcrnor by petitioning the 
government, and giving specific details for demanding such a 
step. But so far only one governor—governor Frazier of 
North Dakota—has been so recalled (1921), 

The State governor exercises powers of various descrip¬ 
tions. In the legislative field, his signature is necessary for 


Powers of a 
Governor. 


the enactment of a law. He can object 
to a measure passed by the State legislature 


and require its reconsideration. He may call special sessions 
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of the legislature, for considering only special measures. “Even 
at regular sessions the governor initiates legislation, promotes 
it, often pushes it through both chambers by the weight of 
his official influence.” Theodore Roosevelt, once a State 
governor remarked; “More than half my work as governor 
was in the direction of getting needed and important legisla¬ 
tion.’^ The governor is a staunch party man and through the 
members of his party in the legislature, he influences the 
latter even though he himself is not a member thereof. 
He exercises some amount of veto power, as explained above, 
over ordinary legislation. The governor issues executive 
ordinances to give effect to the general desires and decisions 
of the legislature. The governor’s other powers consist of 
making minor appointments and removals, general supervision 
of State administration, financial functions, military functions, 
duties respecting relations with the central government or 
other States, the granting of pardon, etc. Most of the State 
officials are appointed by the governor, subject in many 
cases to confirmation by the State senate. He exercises 
the general power of granting promotions to members of the 
State civil service. The State budget is generally prepared 
under his directions; he is the nominal commander-in-chief 
of the State militia. He may grant absolute or conditional 
pardon to persons convicted by the State courts. 

The other State officers, mentioned above, are elected 
in most States directly by the people for fixed terms and 
are, therefore, colleagues, and not servants, of the governor. 
In this respect, the members of the governor’s cabinet, to 
use a popular term, are more independent 
Other Officers. members of the national Cabinet 

who are creatures of the President, appointed and removable 
by him at his own will. The State governor neither appoints 
the State cabinet members nor can he remove them. They 
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can be removed ordinarily by impeachment “to which the 
governor is equally exposed,” when they are “charged with 
official crimes and misdemeanours by the house of represen¬ 
tatives, and tried, convicted, and removed by the senate 
of the State.”* They are all answerable, like ordinary 
citizens, to the State courts. They arc elected by the State 
citizens for the same term as the governor. And “all state 
officers alike, serve, not other officers, but the people, who 
elect them; upon the people they are dependent, not upon 
each other; they constitute no hierarchy, but stand upon 
a perfect equality.”! 

THE STATE JUDICIARY 

Every State has its own independent judicial system 
established under the State constitution. The State courts 
are not subordinate or inferior to the federal courts, but 
form a separate judiciary by themselves, possessing full 
jurisdiction within their spheres. In regard to their general 


State judicial 
system analo¬ 
gous to federal 
judicial system. 


organization there are many similarities 
between the federal and State judicial 
systems. There is, in each, a hierarchy of 
courts of different powers and functions. 


Each State has, usually, three grades of courts, but some of 


them have more. There are the Jnstic's of ihe Pcaco having 
jurisdiction over petty “police offences” and civil suits for 
trifling sums; there are the County or Municipal Courts, to 
hear appeals from the decisions of the lower courts, and 
with original jurisdiction in a little higher cases; there are 
then the Superior Courts to hear appeals from the decisions 


of County Courts and having original jurisdiction in still 
higher cases; lastly, there is the State Supreme Court, exercis¬ 
ing, in almost all States, only appellate jurisdiction in all 


• Wilson. The State, (190U Edition^, p. 499. 

t Ibid. 
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classes of cases. No appeal lies from the State Supreme 
Court to the Federal Supreme Court. 

In two important matters the State courts differ from 
the federal courts. Firstly, in the States the courts are 
presided over by Justices of the Peace or judges elected 
directly by the people, whereas in all federal courts judges 
ore appointed by the Executive. There are only ten States 
out of forty-eight, in which the judges are not elected. 
Secondly, each State has its own routine of procedure which 
prevents uniformity of system in all States. 

In all States judges may be removed on impeachment 
before, and conviction by the senate, on charges framed by 
the lower chamber. 

In twelve States, a judge may be removed by a resolution 
Keraoval of of thc legislature, and in nine States by the 

governor at the request of the legisla¬ 
ture. In some of thc States judges may be recalled by 
the people, for which purpose direct vote on a petition for 
removal is taken. In such States even some judicial decisions 
are allowed to be recalled. These things are justified on the 
ground of complete democratisation of the governmental 
system, but such interference by the people definitely leads 
to corruption of thc judiciary, miscarriage of justice and 
instability in thc judicial system 

LOCAL GOVERNMENT 

The United States of America being essentially a very 
democratic country, all States have “local bodies directly 
elected by the people, and entrusted with the work of 
Different local self-govcrnment, “ like police, sani- 

bodies. tation, care of thc poor, the support and 

administration of schools, the construction and mainte¬ 
nance of roads and bridges, thc licensing of trades, the 
assessment and collection of taxes, besides the administration 
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of Justice in the lower grades, the maintenance of 

„ . , court houses and jails, and every other 

Their functions. 

affair that makes for the peace, conve- 
nience, comfort, and local good government of the various 
and differing communities of each commonwealth. All 
States have these elements of local bodies: the Township, 
the County, the School District, the Town and the 
City, with different jurisdictions. All these local bodies 
derive their powers from State governments. They 
, . . . , have their own sets of officials, and 

Their officials. 

exercise very limited powers of taxation. 
Most of these local bodies have merely executive officers 
and boards moving within prescribed limits. Those tnat 
have also legislative bodies, are guided by rules very much 
resembling those of state legislatures. There is no Local 
Government Board in the State to exercise any ‘discretionary 
powers of restriction or permission* as is seen in India. The 
local government undoubtedly forms “the most vital part” 
of the system of government in that country. 

DIKECT DEMOCRACY 

Direct democracy in U. S. A. exists only in the States 
and not at the centre, while in Switzerland it exists in 


both places. From the very early days of the Republic, the 
people were allowed a direct voice in the amending of the 
constitutions. But in addition to this system of Referen- 


Initiative. 


dum, most of the States in America have 
also adopted Initiative, a method whereby 


private citizens are allowed “to prepare and propose to 


the people, without the intervention of the legislature, a bill 


or an amendment to the State Constitution *’ Referendum 


, enables “a prescribed number of private 

Beferendum. 

citizens to demand that an Act passed by 
the legislature shall be submitted to the people for its 
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approval and rejection/’ As the practice prevails at present 
in America, 5 to 15 per cent, of the citizens—the different 
States having different percentages within this range—may 
submit an Initiative proposal; and 5 to 10 per cent, citizens 
may demand a Referendum. 

As Bryce puts it. the following are the reasons of the 
Why tho demand demand for direct popular legislation; 

for them. 

(i) Distrust of the State Legislatures as not correctly 
representing the people and failing to pass the legislation 
they need; (ii) Suspicion of the power of rich persons and 
corporations who influence the legislators and officials to 
pass legislation which may favour only the well-to-do class; 
(iii) A desire to retain in the hands of the people the power 
to enact legislative measures which can more easily be passed 
by a popular vote than by a legislature; (iv) A faith in the 
wisdom, righteousness and sanctity of the whole 'People’ as 
oppossed to a distrust in the narrow, at least limited, 
wisdom of the few, 

Beth these methods of direct popular legislation, Initia¬ 
tive and Referendum, arc used for ordinary legislation as well 
as for constitutional amendments. 

In actual practice, the system has not proved an unmixed 
good. In many cases, it has led to the enactment of laws 
Kvils of the that are faulty and the rejection, of 

those that are useful. The method enables 
the legislators to feel less responsibility for their action inside 
the legislatures. People have not shown the same amount 
of care and wisdom in direct legislation as they have done 
in electing their representatives to the legislatures. And it 
is true that an average citizen is likely to distinguish between 
two or more candidates better than to fully realise as to 
which of the bills before him are for the real and ultimate 
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good of the country, for the complexities of laws are too 
great for him to realise. 

America has a third method of giving a direct voice to 
the citizens in the government of the country. And that 
is the Recall, which means calling back by direct popular 
vote an official or representative who is not 
acceptable to the people. So far as admi¬ 
nistrative officials and legislators are concerned, not much 
harm is done by giving the people the power to recall 
them. In many cases, the practice may keep these officials 
very careful and vigilant in performing their duties and the 
legislators in correctly representing the will of their 
constituents. But in several States even judges are allowed 
to be recalled by the people. Some bold advocates of 
Recall have even proposed that this device of Recall 
be applied to Federal Courts as well, but so far their 
attempts have failed to materialise. Recall of judges 
undoubtedly weakens the judicial system and even perverts 
it. No judiciary can perform its duties impartially and 
justly unless the judges are secure in their office and 
emoluments. While Referendum and Initiative strike a 
blow at representative government, the system of Recall 
weakens the administration. But in a country like America, 
where even judges and high officials are appointed by 
popular election. Recall indicates that the average citizens 
are not really fit for choosing those officials. 

SELECT READINGS 

The same books as given at the end of the previous 
chapter contain enough material dealing with governments 
of States. In addition Htafesmems Year Book (latest edition) 
may be usefully consulted about each State. 



BOOK FIVE 

GOVERNMENTS OF COxNTINENTAL EUROPE 

Chapter XVIII Government of France, 

,, XIX Government of Switzerland. 

,, XX Government of Italy. 

,, XXI Government of Germany. 


XXII Government of U. S. S. R. (Union of 
Socialist Soviet Republics). 



Jurists may sob ov^or the Vanishing rights of tlie 
state,’ but it is a fair guess tliat these rights will 
continue to dwindle as our problems keep growing 
in size. The steady erosion of state powers is 
bound to go hand in hand with the increasing 
perplexity of our economic and social life. 
Nothing in the realm of political philosophy can 
be more certain than that the intrepid rear guards 
of the state-rights array are fighting a lost cause. 

-ir. //. Miniro 

« « if: 

Constitutions may result from a conquest or may 
bo maintained for a time by arms; but if they are 
obliged to rely on and have constant recourse to 
physical force in order to ];revonr. their overthrow, 
they are, considered as Constitutions, failures; 
because the very nature and ohject of a Constitu¬ 
tional Frame of Cloveriiment is to express and so 
to readjust to existing condii ions the wislies and 
aims of the citizens as to make tfie majority, and 
if possible the vast majority, of t he p(*o[)le to 
support it. — I isnunit Jlnjrr 
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CHAPTER XVIII 
GOVERNMENT OF FRANCE 


Give us a name to fill the mind 

With shinin" thoughts that lead mankind, 

The of learning, the joy of art,— 

A name that tells of a splendid part 
In the long, long toil and the strenuous fight 
Of the human race to win its way 
Krom the ancient darkness into the day 
Of freedom, Brotherhood, Kqual Right, 

A name like a star, a name of light, 

I give you Prance I {Dr, Van Dyke) 

HISTORY OP THE CONSTITUTION 
France is, next to England, the most important country to 
have adopted a parliamentary system of government. It is 
the next door neighbour of England and has often been 
influenced by English political institutions and, to some 
Extent and extent, doctrines. It has an area of 

empire. 212,659 square miles and a population 

numbering 41,905,960. Though itself a Republic, France has 
a large empire consisting of colonies and dependencies in 
different parts of the world, with a total area of 4,617,579 
square miles, and a population of 64,946,975 human souls. 

France has rightly been called a laboratory for political 
experiments. Soon after the return of the French army 
from America, on the conclusion of the War of American 
A laboratory Independence, France was thrown into a 
for political whirlpool of political unrest. About 
experiments. France had no constitution which 
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could guarantee to the people their rights and privileges; 
the king was himself the constitution. Partly on account 
of the evils of misrule and partly due to the great economic 
crisis, people rose into open rebellion which assumed such 
gigantic proportions that it seemed for a time that the 
French Revolution would affect the political institutions 
all over the Continent. 

The first serious effort to settle her political problems 
was contained in the constitution of 3rd September 1791, 
Kevniutionury which gave France a limited monarchy. 

This was very short-lived. On 24th 
June 1793, the Jacobins established a republic which too 
shared the fate of its predecessor. A reaction followed and 
on 22nd August, 1795, a third constitution was framed 
which vested all legislative powers in a Council of Five 
Hundred and a Council of Ancients, and all executive 
powers were entrusted to a Directory of Five. Four years 
later, (13th December 1799), a new constitution enabled the 
Directory of Five to obtain autocratic powers. Napoleon, 
who was one of the Five, soon acquired supreme executive 
powers and was appointed First Consul. In 1802, he was 
appointed Consul for life with very large powers. Two 
years later, the constitution of lOtli May, 1804, replaced 
the Consulate by the Empire, with Napoleon as the first 
Emperor. The defeat of Napoleon in 1814 was followed 
by the Constitutional Bourbon Charter of 4th June, which 
restored monarchy in France, with Louis XVIII as king. 

A parliamentary system was introduced and in this, France, 
like other Continental countries, copied the British model. 

A bicameral legislature was established, the Upper House 
consisting of nominated members wliile the Lower House 
was elected on a restricted franchise. Ministerial responsi¬ 
bility was also accepted as a necessary sequence. 
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For sixteen years successive ministries, some more 
imperialistic than others, governed France with varying 
fortunes. They even attempted to regain territories lost in 
MoDotchy after Vienna settlement. Charles X succeeded 

the Congress Louis XVIII wlio died in August 1824, 
of Vienna. ^ change in the monarchist 

policy. Charles tried to restore the ancient regime by 
curtailing the liberty of the subjects. On 27th July, 1830, 
the Revolution of Three Days began, and Charles had to 
abdicate, thus bringing about the final downfall of the 
Bourbons. A limited monarchy, with Louis Philippe of 
Orleans as king, was established. New political forces in 
Europe left France in a state of isolation. Guizot was the 
last minister (1840-48) under this regime. His policy did 
not find favour with the French and he had to resign. 
Another revolution broke out in France; Louis Philippe 
fled. A general desire lor peace marked the tendencies 
of the French provinces in the state of political upheaval. 
In the end, a republic was established (10th December, 
Estabiishraont 1^48) with Napoleon III, a nephew of the 
of a Kepubiic. First Napoleon, as the elected President. 
Universal suffrage was introduced and a unicameral 
legislature set up. The term of the President was fixed 
at four years, and he was ineligible for a second consecutive 
term. As a result of a new political co?*p d’ elat, several 
statesmen and generals were arrested on the night of 
December 2, 1851. About 235 representatives of the people 
were thrown into prison, and in January, 1852, a new 
republican constitution was promulgated, which extended 
the term of the President (Napoleon) for ten years and 
vested in him large executive powers. He was made 
responsible to the people. "Fear of anarchy had thus led to 
an almost universal wish to give another Napoleon supreme 
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power/This arrangement too did not last for long and 
within ten months a new constitution was framed (7th 
November, 1852) and ratified by a plebiscite two weeks later. 
According to it, Napoleon was proclaimed Emperor. During 
the next two decades France was involved in wars and 
other important dealings with Continental 

Empire again. 

powers, at first gaining victories and a high 
place among her neighbours, but later on bringing unpopu¬ 
larity to Napoleon at home. The Republican Party in 
France gained considerable strength. But the general 
elections to the National Assembly, held in May, 1869, 
resulted in a decisive victory for the Imperial dynasty, and, 
therefore, Napoleon shrank from becoming a constitutional 
monarch. 

The outbreak of war between France and Germany in 
1870 turned a new page in European history. The German 
forces advanced to the very gates of Paris, and the city 
Pall of the escaped “German occupation by payment 

Empire. ^f a heavy sum of money.” On 4th 

September, 1870, another constitution followed the fall of 
the Empire under Napoleon III, and a Provisional Govern¬ 
ment of National Defence was created, and in February, 
1871, this was succeeded by the National Assembly, 

Thus, within eight decades France had passed through 
eleven constitutions, all marked by kaleidoscopic changes. 
France had really swung between republicanism and 
Too many consti- monarchy. And in 1871, the state of affairs 

tutional experi- , 

ments. was by no means tranquil. The National 

Assembly formed a single Chamber, but there was no 
Constitutional Law to say whether it should continue as one 
Chamber, or how it should be replaced. Nevertheless, 
many remnants continued intact in the country from earlier 

• Prance (in the Nations of To-day series), p. DU. 
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Constitutions. There was still an electoral system, and there 
was still Judiciary. There was still a financial system, 
economic and political. It remained with the National 
Assembly elected in February to reconstitute the whole as 
part of its task of establishing order in the country. Yet 
there was nothing to show that this Assembly had the 
power to act as a Constituent Assembly . . Adolphe Thiers 
had described the situation as “a vacancy of power.** 

The Republicans, who had gained considerable power 
and influence during the declining days of the monarchy, 

Kepttbiic again. decided to form a republican govern¬ 

ment. The Assembly elected Adolphe 
Thiers as the chief executive. But he was a Constitutional 
Monarchist; therefore the Republicans refused to support the 
proposal of framing a constitution. Thus. Thiers was left as 
a virtual President of the State. Ultimately, after peace 
had been signed on May 10th, 1871, a supreme effort was 
made to restore order and give France a constitution. 
Charles Rivet, a friend of Thiers, had his constructive 
proposal adopted by the Assembly on 31st August, by 491 
votes against 94. This is known as Rivet Law. 
According to it, Thiers was made President with power to 
appoint ministers responsible to the elective Assembly, and 
with the same term of office as the Assembly. In this way 
the Republic of 1871 became "the legal government of the 
country.” 

Thiers’ attitude, however, did not satisfy the Monarchists 
in the Assembly, who proceeded to appoint a Constitutional 
Committee of Thirty to define the exact responsibility of 
the ministry. Though the ministers had already been 
declared as responsible to the Assembly, yet the position of 
Thiers, both as leader of the Assembly and the Chief 
• Select 0oRstitiitioii9 of tlje World, pp. 386—87, 
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Efforts to make Magistrate, reduced that responsibility to 
a constitution. ^ farce. The Committee reported in 

February, 1873, and ultimately a compromise was arrived at, 
wherein it was agreed that “the President should communi¬ 
cate with the Assembly by messages to be read by his 
Ministers; that he might speak himself from the Tribune if 
he gave previous notice by message; but that the sitting 
should be suspended after he had finished speaking, the 
discussion to be resumed only in his absence/*'*** 

In this way, circumstances forced the Assembly to settle 
constitutional questions of the first importance, and at its 
request the Committee of Thirty produced two Rills (May 
19th and 20th) defining the legislative and executive powers 
and providing for the establishment of a second chamber. 
But before these Bills could be considered, Thiers was over¬ 
thrown and Marshal MacMahon elected President for a fixed 
term of seven years, the Republicans protesting against such 
a long lease. MacMahon was allowed to exercise all his 
powers until the title of his office might subsequently be 
changed. In November (1873) a new Committee was 
appointed to submit drafts of Constitutional Laws. This 
Committee produced a draft Bill for the Organization of the 
Public Powers, which formed the basis of the Law of 
February 1875. 

About this time another politician, Leon Gambetta, had 
acquired dominating influence in the Assembly. He was 

establishment of a Republic 
1875. with a bicameral legislature. When the 

Assembly met again in January 1875. the draft Bill was consi¬ 
dered, and with a few amendments, (one of which relating 
to the election of the President was of great political 
import) it became the Conslitutional Law of February 1875. 

Ibid. p. 388. 
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The Assembly also considered another draft Bill 
prepared by the Constitutional Committee, respecting the 
organization of a Senate. The Bill as amended became 
the Constitutional Law of February 21^ 187^. It established 
a Senate which was really a concession granted to the 
Monarchists in order to secure their confirmation of the 
Republic. 

Having passed these two laws the Assembly proceeded 
to deal with other essential matters. On the motion of the 
Minister of Justice, a Bill to regulate the relations of the 
Public Powers was referred to the Constitutional Committee, 
and on receipt of the latter’s report, the Assembly 
passed the Bill which became the Constitutional Law of 
July 16, 187o, 

“Thus were constituted the three Constitutional Laws 
of the year 1875, which form the foundation of the present 
French Constitution. Strictly speaking, these arc the only 
Constitutional Laws on which depend a series of Organic 
Laws, the purpose of which is to implement the Cons¬ 
titution.*’* In 1879 and 1834, however, two more Laws, 
better called Revisory Laws, were passed. The former 
(passed on July 18, 1879) repealed Article 9 of the Law of 
February 25, 1875, which had provided for making 
Versailles the seat of the Executive and the two branches of 
the Legislature. The Republican Party favoured Paris and 
this was agreed to. 

In 1884, another attempt was made to revise the 
Constitutional Laws and the two branches of the legislature 
sitting in a joint-session as National Assembly discussed 
(4th to 13th August) the question of amending the Laws 
and finally embodied the decision in the Revisory Law of 
1884. This completed the constitution. 

* Select QoQStitutiona of the World, p. 892. 
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THE CONSTITUTION 

Besides the three Constitutional Laws and the two 
A mixture of Revisory Laws, there are several Organic 
Laws passed to implement the former. 
“These Organic Laws rank higher than ordinary legislation 
and lower than the Constitutional Laws. They differ from 
the Constitutional Laws inasmuch as they may be amended 
or repealed in the ordinary course of legislation, whereas the 
Constitutional Laws, as has been seen, require a special 
procedure.*’* The Organic Laws have been passed to deal 
with Constitutional issues of a minor character, whereas the 
Constitutional Laws, and even the Revisory Laws, form the 
fundamental basis of the constitution. 

We thus see that the constitution of France is not 
contained in one single piece of legislation or statute. It is 
Not a single Contained in a series of laws, passed from 

document. time, and embodying essentials of a 

constitution in its various aspects. Yet it does not resemble 
the English constitution, for whereas the French constitu¬ 
tion can be brought together in one place by putting 
together all the laws (Constitutional, Revisory and Organic), 
the English constitution, apart from being contained in 
stray Parliamentary Acts and Statutes, spread over several 
centuries, is composed of unwritten but strong conventions 
also which, to all practical purposes, have the force of law. 
And for that reason, the English constitution (if we can 
really use this term) is extremely flexible. 

Another important feature of the French Constitution 
is the great continuity of the various epochs in French 
constitutional history, and thus it is the product of an 
evolutionary process extending over nearly a century, 
retaining some of the important features of almost all the 
• Select Constitutions of the World, p. 392. 
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constitutional instruments. Mr. Joseph Barthelemy thus 
describes this evolution: “Nearly all the forms of govern¬ 
ment which have succeeded each other in France have left 
behind them, as it were, certain fertile alluvial deposits. The 
restoration bequeathed to her parliamentary government 
and the financial principles of a free country. The July 
Moharchy defined, developed, and consolidated these prin¬ 
ciples, and drew up the great laws still in force, dealing 
with connecting roads, expropriation, etc. The Republic 
of 1846 inaugurated a work of unification, and definitely 
established universal suffrage. The Second Empire is 
responsible for the election machinery (laid down in the 
dictatorial decrees of the Prince President on February 
2nd, 1852), the liberty of coalitions, and the distribution 
of authority between prefect and minister. The National 
Assembly gave France her departmental organisation (law 
of August 10th, 1871), and, most important of all. her 
political organisation. “***' 

Thus we find the French constitution bearing on its 
appearance the impress of the political revolutions that 
Product of many have visited the country. It is, therefore, 
revolutions. four-square building, whose 

parts arc all harmoniously arranged according to a precon¬ 
ceived plan “ On the other hand, it is like “an old family 
mansion, in which each generation has made some improve¬ 
ment, introduced some new feature, left its mark.*' As 
such, it has successfully withstood, and also adapted itself 
to, the changes in the political weather of Europe, 

Yet, it is a very small document consisting of only 
twenty-six articles which have a really constitutional charac- 


A brief, rigid 
dooument. 


ter, leaving out some of the Organic Laws. 
This brief instrument gives to France a 


* The Goverument of Pranoe, pp. 15-16. 
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Parliamentary Republic “based upon the hope of a monar¬ 
chy.** It has been, however, likened to “a Cinderella 
slipping noiselessly between the parties who despise her.** 
Drawn up by an ordinary Assembly, not definitely elected 
to frame a constitution, the present constitution is really 
silent on several important matters. It is, however, rigid 
and can be amended by a prescribed process. The Law 
of February 25, 1875, itself foresaw the need of such 

revisions and modifications, and these have been made ever 
since then, particularly in 1879 and 1884. 

Any proposal for an amendment to tlie constitution 
must first be voted by the two Chambers, each sitting sepa¬ 
rately and agreeing by a majority that there is need for a 
How it may be change in the constitution. Thereafter, 
amended. Chambers unite to sit in a joint 

session as the National Assembly (and for this purpose they 
sit not at Paris but at Versailles). The National Assembly 
then amends the constitution by an absolute majority vote. 
But Organic Laws may be added or changed by the ordinary 
process of law-making. There is, however, one important 
restriction to the making of constitutional changes, iho 
repnhJicayi form of ///• ’ c')nstU(U}(ni c-uinoi hr cJmutjcd hy any means. 
This is thus a fundamental clause of the constitution, and 
“Any revision which would have for its object the substitu¬ 
tion of a monarchical system for the Republic would be 
illegal and revolutionary.”"^' If ever any such proposal is 
made, the presiding officer of the Assembly would disallow 
any discussion of it. 

THE LE(HSLATHKE 

The constitution establishes a unitary and parliamentary 
government with a bicameral legislature consisting of a 
Senate (the upper house) and a Chamber of Deputies (the 

« R. Poincare. How Kranc© is Governed, p. 103. 
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iHcaraeraiisin lower house). This is an imitation of the 
adopted. British system, -though in working their 

parliamentary institutions, the French have not been able 
to copy the Englishmen. 

The Senate, the structure and powers of which were 
originally contained in the Constitution of 1875, but which 
, were, later on, (by an amendment of 1884) 

The Senate. 

included in the Organic Laws to be altered 
by the ordinary process of law-making, now consists of 314 
members. Before 1919, it contained only 300 members, but 
with the acquisition of Alsace Lorraine and the representa¬ 
tion of Algeria, the number was raised to 314. Of these, 
249 arc elected; the remaining 75 were elected for life by 
the two chambers, under the law of 1875, but now, under 
the amendment of 1884, on the death of a life-member, the 
vacancy is filled up by election in the ordinary way. 

The elected members of the Senate are not directly 
elected by the people but by an electoral college comprising 
„ , . j of four types of voters, t) z., delegates of the 

municipal councils of the communes, chosen 
generally on a population basis; the Deputies of the Depart¬ 
ments ; the General Councillors of the Departments; and 
members of the Councils of Arrondisements. “The Senate 
thus represents not only the individual interests of French 
citizens, but also the collective interests of the muni- 
cipalities.“* The number of communes being 38,014, their 
delegates far outnumber those of all other electoral colleges, 
and hence the truth of Gambetta*s remark that the Senate 
is “the Great Council of the Communes of France.^ The 
senators are, thus, elected by electoral colleges the members 
of which arc elected by universal suffrage. So that the 
whole nation indirectly elects the senators. This was done 
• R. Poincare. How France is Q-overned, p. 211. 
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in order to make the upper chamber more conservative. 
The senatorial electors have compulsorily to come and vote 
for candidates, all expenses in this connection being borne 
by the Government. In the electoral college, the voters 
in each department vote for their respective candidates and 
only those who get an absolute majority of votes are declar¬ 
ed elected. In case this is not available, a second ballot is 
held, at which a relative majority decides the election. Each 
department sends one to ten deputies according to its 
population, but the Algerian departments and the colonics 
send only one deputy each. The French Senate approaches 
the ideal of election on population basis more approximately 
than the American and Australian Senates. 

As senators must be at least forty years of age and in 
the possession of full civil and political rights as French 
Qaaiificationa of citizens. Only those who have already 
Senators. acquired legislative experience in the Cham¬ 

ber of Deputies generally seek election. The Senate is a 
continuous body; it is elected for nine years, one-third of it 
being renewed every three years. Being smaller in size, it 
is more deliberative and examines proposals in a better way 
than the lower house. The senators are generally profes- 
Quality of sional men—physicians, lawyers, a few 

members. agriculturists, commercial magnates and 

landed aristocrats—; they are generally better off than the 
deputies, and possess greater experience. Almost all the 
political parties of the Chamber arc represented in the 
Senate, though the Monarchists and Socialists are weaker 
than in the Chamber. But the senators do not feel bound 
by party-ties as the deputies. In the legislative field, the 

Senate has generally co-equal powers with 

Its powers 

the Chamber, though money bills originate 
in the latter. This is, however, very much regrettable 


It? powers 
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because finance is a subject which the Senate understands/** 
The Senate can only amend financial bills and reduce 
taxation but not increase it. The Senate, therefore, does 
not exercise much control over the executive which is 
generally responsible to the Chamber. Till now, the Cabinet 
has fallen on only three occasions (in 1896, 1913 and 1930) 
on an adverse vote of the Senate, though on the first two 
of these the Cabinet itself desired its own fall and allowed 
the Senate to do it. 

In case of conflict between the Chamber and the Senate, 
a conference is held between two Commhsiom^ one appointed 

Conflict with the House, which debate together but 

other chamber: vote Separately. If an agreement is not 

Jiow solved. ^ 

reached by this method, the measure fails. 
Such cases are, however, very rare, because the Senate, knowing 
its own weakness and less democratic nature generally yields. 

However much “the devotees of absolute sovereignty 
through universal suffrage** may clamour for its abolition, 
the Senate is a useful institution in France. “Stable in its 
composition and habits, it forms a counterpoise to the haste 
and volatility of the more popular Chamber. 
Its sixty-five years of life has not entirely 
fulfilled the hopes of those who created it; for the faults of 
what the French call Parliamentarianism have been only 
mitigated and not restrained. Of the intellectual lights that 
adorned its earlier years none are left now burning, those 
who have replaced them seem less brilliant/*! Nevertheless, 
it has exercised a healthy check upon the vagaries of the 
Chamber, for as Mr. Finer observes: “the Senate watches 
and plans, weeds, discriminates, and quashes.**+ 


A useful body. 


« Modern Democracies, Vol. I, p. 265. 
t Ibid. p. 267. 

X Theory and Practice of Modern Government, p. 7X2# 
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Apart from its legislative fuaction, the Senate exercises 
some special powers. Its previous consent is necessary for 
Special powers ^he dissolution of the Chamber. It is only 
of the Senate, when the President of the Republic has 
taken this consent of the Senate, that he can dissolve the 
Chamber. So far, the Senate has given this consent only on 
one occasion. In 1876, the Chamber contained a republican 
majority, and Marshal MacMahon, a monarchist, was Presi¬ 
dent of France. He sought to overcome the republican 
character of the Chamber and this he accomplished by 
obtaining the consent of the Senate (by 149 votes against 
130, a very small majority indeed) for the dissolution of the 
Chamber on 8th March. Thus, “A constitutional right had 
been used in an unconstitutional spirit: not in order to serve 
the electorate, but directly to thwart it.”* Since then, this 
power of the Senate has fallen into disrepute and it is 
expected, it will never be used again. The vSenate also acts 
as a Supreme Court of Justice when, firstly, “the Chamber of 
Deputies arraigns the President of the Republic for high 
treason, or the Ministers for crimes committed in the exercise 
of their functions.” In this regard, the French Senate 
resembles the American Senate, though this practice 
“is not in conformity with the theory of separation of 
powers and risks the introduction of party feeling in a 
judicial action. But on the other hand there is an advan¬ 
tage in not submitting to the ordinary courts questions which 
are outside their normal competence,'!’ Secondly, the Senate 
sits as a court of justice to try tho^e cases, too, which 
involve attempts to overthrow the security of the State 
by any persons whatsoever. In such cases, the Chamber 
need not pass votes of impeachment, but the President of 

I bid. p. G72. ~ 

t R# Poincare: How France is Governed, p. 223. 
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the Republic, after obtaining the counter signature of a 
minister, issues a decree convoking the Senate as a High 
Court. Since 1875 there have been only two such cases, 
in 1889 and 1899, though every year the Senate elects a 
commission to hold inquiries in cases that may be 
brought before it. 

The Senators enjoy all the usual privileges of legislators; 
Privileges of each of them gets a salary of 62,000 francs 
Senators. ^ year. The Senate elects its own President 

and regulates its own business. 

The Chamber of Deputies is the lower house of the French 
legislature. Like the British House x f Commons and, in 
The Chamber of like the lower housc in many parlia- 

Doputiea. mentary constitutions, it has become 

much more powerful than the Senate or the upper house. 
“It has sometimes been reproached for having destroyed the 
balance of power which the 1875 Constituent Assembly 
tried to realise, and for having destroyed it to its own 
advantage.*** Hence, the Chamber is the real place 
where French democracy exercises its will. 

The Chamber consists of, at present, 618 deputies, of 
whom 24 come from Alsace-Lorraine, 10 from Algiers and 
10 from the French colonics. The deputies 

Its strength. 

are elected for a period of 4 years. For 
purposes of election, there is universal suffrage, all citizens 
of at least 21 years of age being voters. 
But soldiers, sailors, bankrupts, criminals 
and certain officials are not voters. Any elector of at 
least 25 years of age, whether poor or rich, is eligible for 
election to the Chamber. Members of families who have ever 
ruled in France are not permitted to seek election The 
Deputies cannot accept any remunerative office so long as 


• Bartholemey. Tl^e Qoy^rnmeht of France, p. 6^, 


Franchise. 
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they continue to be members of the Chamber. Thus, this 
franchise excludes the members of royal families and makes 
France safe for democracy. 

France has tried several experiments in her system of 

elections, ranging from proportional representation and ‘one 

„ . I man one vote* to the present method. The 

Form of election. 

system of election (called serntin de lisle) 
introduced in 1817, enabled each voter in a department to 
vote for as many Deputies as the Department was entitled to 
send. But in 1876, the system called scrnlin arrondisement 
was substituted and according to it the Department was 
divided into several one-member Arrondisements, and each 
elector could vote for only one Deputy. In 1885, the 
scruiin de lisle was re introduced, and was again changed 
in 1889. In 1919, France once again reverted to scruHn de lisle 
with imperfect proportional representation, and a candidate 
who secured an absolute majority of votes was declared 
elected. If, however, such majority was not obtained, 
there was a second ballot at which only a relative majority 
enabled a candidate to get elected. At that time, Gambetta 
believed that the system ‘'would tend to raise the quality 
of candidates and diminish the power of local cliques and 
wire-pullers but this did not prove to be the case.*’* Hence, 
on 12th July, 1927, the old system of serntine de arrondise¬ 
ment was re introduced, and it is continued upto the present 
day. According to this system, the country is divided 
into single-member arroudismyicnis, each elector having one 
vote and there being-one member for each 75,000 voters. 
The election is held on a Sunday, by secret ballot under the 
supervision cf a commission of Councillors-General appoin¬ 
ted by the prefect of the department. Election arrange¬ 
ments in France arc, on the whole, simple, 
f Modern Pemocr^Qies, Yol. 1, p. 270. 
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The Chamber elects its own Speaker and regulates its 
legislative procedure. It meets every year on the second 
„ , Tuesday in January, as alsodoes the Senate. 

Both the Chamber and the Senate remain 
in session for five months in the year. The President must 
convene the chambers on receipt of a requisition from half 
the members composing each chamber He also adjourns 
them but not for more than a month, nor more than twice 
in a single session. The President, with the consent of the 
Senate, can dissolve the Chamber of Deputies. So far it 
has been dissolved but once. The Deputies enjoy the same 
privileges and immunities as the Senators, each getting the 
same salary besides a free travel on railways on payment of 
a small annual sum. They are free to speak and vote as 
they like. 

The Speaker of the Chamber is a party-man, and unlike 
the Speaker of the British House of Commons, he favours 
Speaker, a party “with duc regard to fair play, the party to 
which he belonged before his elevation,” 
He does not usually intervene in debates. He is, however, 
a very powerful figure in politics and has sometimes been 
called upon to form a ministry. The Speakership has often 
proved to be the stepping stone to Presidentship of the 
Republic. 

As for legislative powers, the two chambers, as already 
said, are co-equal, though financial proposals must originate 
Powers of the in the Chamber of Deputies. They meet 
Chambers. ^ session to form the National 

Assembly in order to undertake revision of the Constitution. 
They also unite to form the electoral college (then called 
Congress) for electing the President of the Republic. Each 
chamber elects a committee for a year to direct its work; 
this committee consists of a president, four vice-presidents, 
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secretaries and some other officials (all of whom are members 
of the chamber concerned). Its business is to control the 
staff and keep order and security in the building. 

At its first meeting, “the Chamber of Deputies divides 
itself into eleven sections, called Bureaux, the members 
Bureaux in the whereof are chosen by lot and similarly 
Chamber. renewed monthly in the same way.’** It 

also constitutes Commissions (committees) consisting of 
nominees of the political groups. Each Commission is pre¬ 
sided over by a Reporter, an office which is now generally 
occupied by aspiring and ambitious Deputies. Any Bill 
coming before the Chamber is referred to the Commission 
concerned for report and, thus, control over administration 
as well as legislation has really passed into the hands of these 
Commissions, a fact which has very much limited the 
powers of the Cabinet; for often times a majority of a 
Weakness of the Commission is composed of opponents 
of the Ministry. ‘'The inconveniences 
attending this system of the dual control of ministerial 
measures are most manifest in the case of the Budget. 
The Commission may entirely change the financial 
proposals of the Ministry, by substituting its own 
proposals after secret deliberations, and thus the Re¬ 
porter may become a rival finance minister, hostile to the 
Cabinet. Hence, the C ibinet loses control over legislation 
for it may happen thac all important Commissions may 
contain a majority hostile to it. Thus legislation is ren¬ 
dered incoherent and no Ministry takes courage to launch 
upon a vigorous legislation, even for the best interests 
of the nation, lest its proposals be turned down by the 
Commission. 


* Modern Democracies, Vol. I, p. 275. 
t Ibid. p. 276. 
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As there are several political groups in the Chamber of 
Deputies, no Ministry is ever able to retain a majority be¬ 
hind it for any considerable length of time. There are at 
present at least nine important groups, ranging from the 
extreme Communists to extreme Democrats. But none of 
Many {jroups ^^ese groups has any organization in the 

lead to short- Country and hence no election propaganda 

lived Cabinets alive in normal times. It is only 

at the time of elections that these groups arc formed. And 
for this reason, no coalition government has any stability 
in the Chamber; and there has not been any dissolution of the 
Chamber before the expiry of its normal term for no group 
ever hopes to obtain a clear majority in a general election. 

When a measure has been duly passed by the Chamber 
of Deputies, it goes to the Senate, and on being passed by 
the latter it becomes law after receiving the signature of the 
Law must be President and the counter-signature of a 

passed by both minister. In case of a dead-lock between the 

Ghambeis. chambers on any measure, the project 

passes from one chamber to the other till either agreement 
is reached or it dies. Seldom is a conti.iued dead-lock 
solved by the measure being referred to mixed commissions 
of the two chambers.* But the Senate, conscious of its 
own undemocratic character, does not offer too much 
opposition. It undoubtedly acts as a useful revising 
chamber, causing the necessary delay to arrest hasty 
legislation to pass. But it has uniformly opposed many 
democratic projects like labour legislation, workers’ pensions, 
proportional representation, women suffrage, etc. 

THBl EXECUTIVE 

Although France established a parliamentary executive 
(after the British model), the Constitution of 1875 adopted 
• Theory and Praotioe of Modern Government, p. 701. 
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Parliamentary Presidency in place of Monarchy; rather 

republican “the National Assembly of 1870-75 drifted 

executive. Presidency than created it with a 

full consciousness of the nature of their act/** When 
Napoleon III was dethroned and a republic proclaimed, 
the President stepped in. And though this constitution 
does not expressly lay down that the President is vested 
with real executive authority, yet the enumeration of his 
President as the powers shows that some of these are 
head of the state, ‘executive in a strict sense,’ whereas others 
are of a general legislative character. The problem before 
the French was whether the executive should be made 
responsible to the legislature or the people. The ultimate 
solution was discovered in instituting an elective President 
with a fixed term (and hence irremovable), chosen by the 
legislature, and a cabinet responsible to and removable by 
the legislature. 

The President is elected by the National Assembly, viz,, 
the Chamber of Deputies and the Senate, sitting in a joint 
President how session for the purpose at Versailles He 
is elected by an absolute majority of votes, 
and, therefore, when there arc several candidates successive 
ballots are held till one of them gets the requisite majority. 
This method, thus, differs from the American and German 
methods. He is elected for a term of seven years, and is 
eligible for re-election, in fact for as many terms as he 
desires. But in actual practice, the National Assembly, 
which is the Electoral College for Presidency, is averse to 
allowing a re-election nor has any President been very keen 
for re-election. So far, there have been only two cases of 
re-election, viz., Jules Grevy was re-elected in 1886, but he 
served only two years of his second term, and Albert 


• Ibid. p. 1129. 
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Lebrun was re-elected in 1939. Of the first twelve Presidents, 
five resigned, two died in office (including Sadi Carnot who 
was assassinated in June 1894) and five served their full terms. 

As regards the powers of the President, he is the stable 
and fixed part of the executive, though he is not ‘a formal 
part of the political machine.’ Article 3 of the Constitutional 

Law of February, 25, 1875, thus defines 

ilia powers. 

his powers: “The President of the Republic 
shall have the initiative of laws concurrently with the 
members of the two chambers. He shall promulgate the 
laws when they have been voted by the two chambers; he 
shall look after and secure their execution. He shall have 
the right of pardon; amnesty may only be granted by law. 
He shall dispose of the armed forces. He shall appoint to 
all civil and military positions. He shall preside over state 
functions; envoys and ambassadors of foreign powers shall 
be accredited to him.’’* But all his Acts, in order to be 
valid, “must be countersigned by a minister.” With the 
consent of the Senate, he can dissolve the Chamber of 
Deputies. He can send for any leading Deputy to form a 
cabinet. Though his powers seem to be very great, in 
theory at least, he is not an independent chief magistrate, 
nor he is intended to be so. “What the Chamber of 
Deputies and the Senate seek is. generally, a candidate who 
will not attempt to act independently of responsible Minis¬ 
ters, who will not assume an independent and critical 
attitude towards the Chambers.”! 

The President negotiates and ratifies treaties but he cannot 
declare war without the previous consent of the two Houses 
of the legislature. He can be impeached for high treason 
before the Senate, but the provision of a minister’s counter- 

• Select OonstHutions of the World, pp. 397-98. 
t Theory and Practice of Modern Government, p. 1138. 



488 


MODERN GOVERNMENTS 


signature to ensure validity of his acts prevents him from 
committing acts of treason. 

He enjoys all dignities, prestige, and outward ceremony, 
belonging to the head of a republic. He receives a hand- 
status of the some salary and has a palace to live in. But 
President. executive powers; in this 

sphere he is simply impotent. This does not, however, 
mean that aspiring and ambitious persons do not try for 
Presidency. In fact, only Speakers ot the Chamber and 
Prime Ministers have usually been elected Presidents. When 
Clemenceau, a distinguished statesman, referring to the 
powers and qualifications of the President, said with regard 
to the kind of man required to be elected: “I vote for the 
most stupid,” he only meant that the exercise of powers did 
not need a very capable ruler for the simple reason that the 
President is merely a nominil head of the French executive, 
weaker than the British King, and far more so than the 
American President. The French President, in fact, neither 
reigns nor governs. He is only a figure head. The real 
executive power rests with the cabinet which is the 
responsible and removable part of the executive branch of 
the government. 

The French cabinet, as a political institution of the 
parliamentary type, came into existence in 1875. The 
Principles of the constitution of that year laid down the 
cabinet system. following principles with regard to the 
Cabinet Ministers: 

(1) All Acts of the President must be countersigned by 
a minister. 

(2) The ministry are collectively responsible to the 
chambers for the general policy of the government, and 
individually responsible for acts of their respective depart¬ 
ments. 
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(3) The President is responsible only for high treason. 

(4) The President can communicate with the chambers 
only through messages read before them by some minister. 

(5) A minister may speak in any House of the 
legislature 

(6) When a law has been passed by the legislature, it 
must be promulgated by the President counter-signed by a 
minister, unless within a month of its receipt, the President 
sends it back for reconsideration by the chambers. In 
actual practice, cabinet responsibility (collective and 
individual as above indicated) has come to mean that when 
the legislature disapproves of the policy of any minister, the 
cabinet resigns, and a new cabinet is formed with practically 
the same personnel as the outgoing cabinet, with the 
exception of the minister whose action brought about its 
fall. This practice is the result of the inability of the 
cabinet to dissolve the Chamber and appeal to the country. 
The Chamber of Deputies always lasts its full term of four 
years and the cabinet has really “no weapon with which to 
ward off onslaughts, or to attack and disperse a parlia¬ 
mentary conspiracy, even the most factious.” 

France adopted parliamentary government in imitation 
of the British system, but failed to work it successfully. The 
conditions necessary for the success of cabinet responsibility, 
of the British type, have been largely absent in France. 

.T Moreover, there have been certain other 

Failure of Parlia¬ 
mentary Govern- factors, peculiar to France, that have 
ment in France. prevented the establishment of traditions 
and conventions which could impart the necessary stability 
Causes of insta- to French cabinet system. The instability 
bihty of cabinet. French cabinet has been due to 

the following factors; 
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Firstly, in France the fall of a cabinet does not imply, 
as it does imply in England, a change in the policy of 
administration. An English cabinet resigns, generally, when 
its policy is disapproved by Parliament, /. c., 

1. Change in 

cabinet does not the House of Commons, or by the general 

imply change electorate in general elections, and is 
in policy. i i 

succeeded by another cabinet with a 
different policy which has the approval of the Commons 
and, therefore, of the electorate. In case, however, a 
British cabinet chooses to challenge the view of the Commons 
and appeal to the country, the House of Commons is 
dissolved and fresh elections held in order to ascertain the 
will of the electorate. Such power does not lie with the 
French cabinet to demonstrate the wisdom of its policy. 
The Coles describe this curious system in these words: 

*‘h\)r as the fall of a Kreiirli Cabinet, does not, as generally in 
Great! Britain, imply the dissolution of the Chamber, but merely a 
‘‘reconstruction” which often results in the formation of a new Cabinet 
bearing a remarkably close resemblance to the one which has just 
fallen, the list of “Cabinets” no more imli(*ates real shifts in the policy 
of the French Government than the list of “scemes” in the ordinary text 
of a Shakospear play indicates a real shifting of tlie scenery.” 

The result is that the fall of a French cabinet does not 
change the policy of the Government but implies a reshuffling 
of the personnel of the cabinet. A new cabinet contains, 
often times, eighty percent of ministers of the outgoing cabinet; 
Sometimes the head of the new cabinet is the outgoing 
Prime Minister who has simply kept out in the newly 
constructed cabinet a few of the recalcitrant colleagues of 
his former ministry. Therefore, a French Prime Minister 
does not hesitate to seek his own fall in order that he might 
form a new cabinet immediately after submitting his resigna¬ 
tion, This may be seen by the many examples of the same 
person succeeding himself as the head of the cabinets 
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control over 
legislature. 


Secondly, several changes in the French cabinets take 
place on account of the absence of cabinet control over 
legislation. In England the cabinet controls the House of 
Commons, introduces legislation of its choice and successfully 
prevents members from retarding the progress of Government 
measures. In France, on the other hand, the cabinet 

2. u\o cabinet practically at the mercy of Commissions 

of the Chamber of Deputies for getting 
necessary legislation passed in order to give 

practical effect to its policy Every measure that is intro¬ 
duced by the cabinet is referred to the Commission 
concerned, and as this Commission often contains a majority 
hostile to the cabinet (due to the existence of the many 
groups in the Chamber), the Government measure ultimately 
emarging from the Commission is so different from the 
original one sponsored by the cabinet that the latter does 
not enthuse over it; it even wishes its rejection so that the 
Government may have to resign and the cabinet be enabled 
to reconstruct itself in the succeeding change. 

Thirdly, the French cabinet does not control the 

financial policy. In England, no appropriation of money is 
allowed unless it is desired by the Crown, e., the cabinet, 
which frames the budget and introduces it into the Commons 

3. No cabinet approval. The Opposition may criti- 

control over cise, but it cannot alter the budget without 
finances. bringing about the fall of the cabinet. 

Members of the House, afraid to face the country in a 

possible general election in case the cabinet appeals to the 
country if its budget is not passed, do not interfere with the 
budget. In France, the Deputies have no such fear of 

having to face a fresh election fight due to the French 
cabinet’s inability to have the Chamber dissolved earlier 
than its normal term, and therefore they unhesitatingly use 
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their power to change the budget proposals of the cabinet 
which is then compelled to govern with a budget not liked 
by it. As a result, the cabinet seeks an early opportunity 
to resign so that in the reconstructed Government a few 
leaders of some of the hostile groups in the Chamber may 
be cajoled by offer of seats on the new cabinet. And in 
this effort, a cabinet generally succeeds. 

Fourthly, the presence of many groups, and not parties, 
in the Chamber, prevents the chances of a stable cabinet 
with a strong policy. Experience of the working of parlia¬ 
mentary government in England has proved most demons¬ 
trably that two and only two parties are necessary for the 
4 Too many succcss of a Cabinet government. In 
groups in tii-' France, due to the old traditions and 
Chamber. great many political experiments as 

well as the system of elections, a large number of political 
groups have been formed in the Chamber, with the result 
that no political group is strong enough to form a stable 
government which might remain in office for a long time. 
Consequently, every French cabinet is a coalition cabinet, 
formed by a temporary alliance between a number of political 
groups, sometimesof groups with diametrically opposite policies 
and programmes—and, therefore, it is subject to all the weak¬ 
nesses, of a coalition government. For example, its policy 
is not whole-heartedly backed by all the ministers. Every 
time there is a temptation in the minds of some of the 
ministers to bring about a fall of the cabinet to get a 
fresh opportunity to weed out undesirable groups. 

Fifthly, the system of interpellations in France is also 
responsible for the instability of the cabinet. No doubt, 
in England every member of Parliament has a right to put 
questions to the Government, but only for eliciting infor¬ 
mation. The Government may, if it so thinks, refuse to 
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6, System of answer a question on grounds of state 

interpellations, policy. But in France, the Friday inter' 

pellations are used not merely to elicit information but 
even to discuss the policy of the cabinet. In case the 
reply of the cabinet is considered unsatisfactory, a debate 
follows and vote is taken. If the Chamber disapproves of 
the cabinet’s reply, the cabinet resigns. There have been 
several occasions when a cabinet has thus resigned in 
France. 


sibility in tho 
real sonso 


Sixthly, there is no real collective responsibility in the 
French cabinet. Drawn from different political groups, 
the members of the cabinet “can rarely be trusted to 
support each other in the Chamber, not from direct ill-will, 

c. No ooliectivo bi-'causc there is insufficient unity of 

cabinet respon- direction in a body thus composed. 

Naturally, therefore, pretexts are easily 
found for overthrowing the cabinet. 

For these reasons, the French cabinet is a very short¬ 
lived body in France, During the first forty-three years 
after 1875, there were about 64 cabinets, giving an average 
of 9i months for each cabinet. Some of them have, 
however, continued for two to three years, while others 
have lasted for only a couple of days or even hours. The 
accompanying graph shows clearly how during the period 
1926-1938, there had been 24 cabinets in 12 years. This 
chart contains the names of the successive Premiers and the 
duration of their respective administrations. It is very 
interesting to observe the contrast that during the same 
period there were only five cabinets in England. 

If parliamentary institutions are to succeed in France, it 
is necessary that the instability of the cabinet must be ended 
and a system of more secure Government introduced. The 
chief defects of the cabinet system may be removed by, 
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(0 depriving the members of the right to discuss the policy 

Howtheinstabi. the Cabinet after an interpellation, and 
Jity of tho allowing the Duputics only to seek informa- 

Cabinot can bo . .... , , . i i- i 

removed. tion; (ii) enabling the cabinet to seek dissolu¬ 

tion of the Chamber whenever the former 
wishes to make a fresh appeal to the electorate; this will 
prevent the Deputies, for fear of losing their seats in the 
new elections, from acting in an irresponsible manner in 
opposing most of the cabinet measures; (iii) taking away 
from the Commissions the power to discuss and change, in 
fundamental essentials, cabinet proposals for legislation; 
(iv) providing that no expenditure will be incurred unless 
supported or desired by the cabinet, ?. e., the cabinet should 
be given fullest control over the budget and the Commission 
should not interfere with it; (v) evolving a system of election 
which would reduce the number of political parties in the 
Chamber; (vi) introducing the system of collective responsi¬ 
bility of the cabinet to the Chamber in the same way as it 
exists in England, 

THR JUDIOIAKY 

Another important difference between the British and 
French constitutional systems is 'the striking contrast which 
Contraftt with marks the development of law and law- 
England. courts in the two countries.” Anc} this is 

due to '‘the fact that England, at an early date, developed 
a royal power and a national spirit which mastered feudalism 
and feudal jurisdiction, gave the country a unified legal 
system, and established the supremacy of the royal courts.”’*' 
In France, on the other hand, there was no system of common 
law upto the Revolution of 1789. Justice was, however, 
administered by edicts, decrees, and ordinances issued by the 
king. The weakness of this system became clear to the 
• Munro, Governments of Europe, pp. 516-16. 
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leaders of the French Revolution; they abolished the old 
system of jurisprudence, and enacted general statutes instead. 
After Napoleon had acquired power, he took up the 
important task of codifying French law, '‘went at the project 
with characteristic energy, and completed it within a few 
years.”*-*' Code Napoleon proved his most enduring work, which 
established in France a single system of law and procedure 
of law courts; subsequent revisions were made to make the 
code more comprehensive without, however, changing its 
basic principles. 

Before describing the various courts of law, we may set 
forth here the general principles of the French judicial 
Principles of systcm. Every French court is independent 
French Judiciary decision, without being 

bound by precedents, /. f., at one period a particular court, 
presided over by a particular judge, may give a decision 
which may be in strange contrast with a former decision of 
the same court given by another judge. No such thing can 
happen in England where precedents are respected. Secondly, 
the French constitution (being written and rigid) is the 
supreme law of the land and the French courts have the 
authority, in theory, like the American Judiciary, to declare 
the unconstitutionality of any law which, in their opinion, 
is not in conformity with the constitution, but no French 
court ever exercises this right. And the reason of this is 
that French courts are the creation of the French Parliament, 
therefore the moment a court declares any law unconstitu¬ 
tional, the legislature would easily take away from that 
court this power of adjudging the constitutionality of any 
law. On the other hand, in America the Supreme Court 
derives its authority from the Constitution and the Congress 
has no power to take away any power of the court. “It is 
♦ Muoro. Govermiionts of Europe, p.54.8. 
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not the habit of Frenchmen to look upon the judiciary as a 
separate branch of government, distinct from the legislative 
and executive branches. They incline to regard the courts 
as mere administrative agencies, something like the post 
offices or the prefectures.”* Thirdly, all French courts have 
a local character, i c., they sit at fixed places and do not go 
on circuit. Fourthly, barring the very lowest courts, all 
French courts have a number of judges on cacli bench, and 
every decision must be given with the concurrence of not 
less than three judges. This results in the appointment of a 
very large number of judges. Fifthly, there is a dual system 
of law courts in France. There are the ordinary courts for 
trying cases in which only private citizens are involved, and 
then there are different administrative courts for trying 
offences committed by government officers in their official 
capacity. This is due to the fact that France has developed 
Administrative Law {droll adoiinistratif), and has no Rule 
of Law. 

Droit Admhildraflf, or Administrative Law, as opposed to 
the Rule of Law, is made up of a body of rules devised by 
the French executive for regulating the relations of the 
state towards its citizens. Aministrative Law is a part of 
^Vhat Atiiiiinis- Frcnch legal system and deals with the 

trative Law position and liability of the state officers, 

” the rights and duties of the French citizens 

in regard to their relations with the state officials as repre¬ 
senting the state, and the procedure that is followed in 
enforcing these rights and duties. 

Administrative Law has existed in France since very old 
days. Napoleon had adapted it to suit the conditions then 
prevailing. He introduced two principles, viz,, the state 
officials have certain special privileges, rights and prerogatives 
* Munro. Governments of Europe, p. 521. 
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History of against the private citizens, and the 

Administrative separation of the legislature, executive 

and judiciary to such an extent that the 
judiciary should not interfere with the activities of the state 
officers, i, c., the executive to be independent of the 
judiciary. As a result of these principles, four features of 
the Administrative Law came into force. Firstly, the 
relations of the state officers towards private citizens were 
guided by rules entirely different from those governing the 
relations of private citizens to one another. Secondly, 
disputes between state officers and private citizens were to 
be disposed of not by the ordinary courts, but by special 
courts established for the purpose. Thirdly, the Question 
whether a particular case was to be governed by the 
Administrative Law or ordinary law was decided by the 
head of the state, in practice by the Council of State on his 
behalf. Fourthly, a state official was protected from the 
supervision of ordinary courts on the ground that a particular 
act was done bona fide in discharge of his duty as a represen¬ 
tative of the state. 

After the Napoleonic period, minor changes were introduced 
in the system of Administrative Law, particularly the com¬ 
position and powers of the machinery through which it was 
actually worked, till we find it to-day as it works in France, 
It is difficult to say as to which system is better, the 
Rule of Law or the Administrative Law. The former better 

protects the rights and independence of 
The Rule of Law - . . . , . 

and Administra. the private Citizen, but it encourages 

tive Law legalism and reduces respect for the state, 

compared. 

The latter gives greater protection to the 
state officials who administer more securely and fearlessly, 
but deprives private citizens of opportunity to seek redress 
against the vagaries of state servants. 
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As for the ordinary French law courts, there are five kinds 
of them. The lowest court is the one in a group of communes 
or a canton. A Justice of the Peace presides over it. He is 
nominated by the President of the Republic, on the advice 
of the Minister of Justice; he generally possesses the first law 
certificate. He receives 2,500 to 5,000 francs per annum as 
Grades of French salary. Each canton has its own court. 
Courts. hears and tries cases involving petty 

offences. In cases involving at least 300 francs or crimes 
entailing a penalty of at least 5 francs, appeals may be 
preferred to the Court of Arrondisement. 

The Court of Arrondisement (Tribunal d* arrondisement) is 
the next higher court. Each arrondisement has one such court, 

1. Oourfes of consisting of a president and two more judges. 

Arrondisements. It hears appeals from the lower court and 
has original jurisdiction in cases involving more than 300 
francs. Its decisions in all cases dealing with amounts of not 
more than 1500 francs, are final. It deals with all criminal 
cases wherein the penalty is more than a fine of 5 francs. When 
sitting as a criminal court, it is called the Correctional Court, 

The next higher courts are the Courts of Appeal; they 
are 27 in number. They generally hear appeals. Each 

2. Courts of of them has three sections, viz,, a Civil 

Appeal. Chamber, a Criminal Chamber, and an 

Accusation or Indictment Chamber. The last section is 
entrusted with the task of deciding “whether persons 
charged with misdemeanours shall be brought to trial.’* 

The next higher court is the Court of Assize. It meets 
periodically in chief provincial towns and is, therefore, not 

3. Court of permanent. It is composed of a President 

appointed by the Minister of Justice and 
two more judges. Itis th^ Criminal court of France, wherein 
trials by jury are held. 
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Then finally, there is the Supreme Appellate Tribunal 

4. Supreme *^h® ladder. It is the highest 

Appellate court of appeal; it can suspend or reverse 

Tribunal. ^ i 

the judgments of all lower courts. 

France has her own Administrative Courts for the trial 
of officials. The principles underlying the institution of 
these courts are: firstly, the necessity to give the agents of 
the government sufficient power to carry out its designs; 
6. Administra- secondly, to keep uniformity of administra¬ 
tive Courts. without causing fear to the adminis¬ 

trators of being called upon by the ordinary judge to 
explain their conduct. ‘'Each servant of the State is thus 
protected against, and saved from, penalties enforceable in 
the ordinary Courts for faults committed in such service.*** 
Thus the officials enjoy a position of privilege as against 
the ordinary citizens. At first sight it might appear that 
citizens in France have no judicial recourse against officials 
and the latter are rather independent to act arbitrarily as 
they have no fear of being tried before an ordinary court; 
they are tried according to the judge made law, t. e., the 
law made by the Administrative Tribunals which are set 
up by the government. But such is not actually the case. 
Though it is true that the precepts of Administrative Law 
are not found in any code and are purely based upon 
precedents, yet it has mainly developed under the influence 
not of politicians but of lawyers. However much the 
Administrative Tribunals be under the influence of the 
government, they “are certainly very far indeed from being 
mere departments of the executive govcrnment.“t Dicey 
further admits that Droit administratif with all its peculiari¬ 
ties and administrative tribunals with all their defects. 


9 Select Constitutions of the World, p. 395. 
t Law of the ConstitutioD, pp« 877-78. 
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have been suffered to exist because the system as a whole 
Why Adminis- Frenchmen to be beneficial. Its 

trative courts severest critics concede that it has some 

continue. great practical merits, and is not unsuited 

to the spirit of French institutions/If the Administra¬ 
tive Law denies to the citizens equality with the official be¬ 
fore a court of law, it does not irean that the official has the 
freedom to do as he may please. “Frenchmen do not look upon 
it as a barrier to the assertion of their personal rights. On 
the contrary, they regard it as a palladium of their liberties 
protection against arbitrary governmental action.“t Even 
the officials fear lest their arbitrariness may lead to their 
dismissal. And when it is remembered that even in England, 
the significance of the Rule of Law is recently diminishing 
(as already described in Chapter VII), the difference between 
the Rule of Law and Administrative Law is not so real as 
apparent. 

French Administrative Tribunals are of two classes. 
There is a Prefectorial Council in each Department, and over 
them all is a Council of State for the whole 
Ciassos of country. The Prefectorial Council hears all 

Administrative 

Tribunals. cascs involving crimes committed by officials 

in the first instance; and official inquiry is 
held before the case is heard. The members of the Council 
arc appointed by a Presidential decree. They neither get 
large remuneration nor do they hold long tenure, hence men 
of great ability rarely accept the office, but they do possess 
legal training and at least ten years* experience of govern¬ 
ment service. Then there is the Council of State which 
has a higher prestige and greater independence of government 
control. The Minister of Justice and some other ministers 


« Law of the Oonstitutions, p. 377. 
t Munro. Governments of Europe, p. 643. 
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arc members of this CouQcil, but when cases are heard and 
decided, these officials arc excluded. Other members are 
practising lawyers of higher rank and holding office for three 
years. The Council of State exercises original jurisdiction 
in certain important matters, besides hearing appeals 
from the Prefectorial Councils. It also advises the 
Ministry. 

LOCAL GOVERNMENT 

Local Government is an essential and indispensable 
organ of the governmental machinery of a country. History 
docs not record any instance in which a nation was adminis¬ 
tered by one single central authority to the exclusion of 
any other subordinate branch of administration. The local 
councils are the best bodies to sound t!ic necessities, difficul¬ 
ties, traditions and feelings of the residents of different 
localities of a country. Complete tyranny or one man’s rule 
is an impossibility in the modern world at least. And 
France is no exception to the fact. It must also be noted 
that generally revolutionaries attack the central machinery 
and leave the local one to almost the status quo. 

“Prior to the Revolution (of 1789), the French adminis¬ 
trative system was centralised, bureaucratic, wasteful and 
Before the inefficient.There was practically no 

Revolution. system of local government and the whole 

country was divided into different provinces which lost their 
political independence with the rise of the absolute monarch. 
The generalite was the chief administrative district headed by 
a bureaucratic government official, namely, an intendant. 
He was the mouthpiece of the Emperor. There was no 
harmony in the whole system. These generalites were 
composed of communes varying in area, population and the 
form of government. Their representative institutions were 
* F. A. Ogg. The Governments of Kurope, p, 4G5. 
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also abolished with the rise of monarchy. Offices were sold 
and sometimes made hereditary, to the inefficiency of 
administration and menace to the public tranquillity. The 
Revolution almost overhauled the whole system by a stroke 
of pen or decree. Communes were somewhat rearranged. 
Eff‘»ct of the The provinces and generallies were replaced 
Revolution. departments, districts, and cantons in 

the hierarchical order, which “had no history, no associations, 
no inner life or bond of common feeling, and presented a 
smooth blank surface upon which the legislator might 
impress whatever pattern be thought proper.The offices 
in these bodies were made elective or representative. But 
this democratic s 3 "stem did not work smoothly as people 
were not educated in that fashion. It was too ahead of its 
age, and resulted in administrative anarchy leading to the 
revival of the old centralised form. “The decree of 1789 
affords a good illustration of a triumphant demos running 
amock,“t and may be put in the same category as the acts 
of Mohammad Tughlak of Delhi. In 1795, the local officials 
were brought under the supervision of a directory at Paris, 
and, finally, since 1800 they were to be appointed rather 
than elected. Now once more the whole system is centra¬ 
lised for ever. “Nor has there been any inclination in more 
modern times to depart from this policy. Governments, 
whether monarchical, imperial or republican, have been 
equally anxious to preserve the unity of France and have 
held that the only way to do this is by keeping the whole 
administration strictly subordinate to the ruling powers in 
Paris.“+ Hence the French system is highly centralised in 
its working. 

^ Cambridge Modern History, Vol. VHI, p. 190. 
t W. B. Munro. The Governments of Europe, p. 562. 

; G. H. Harris. Local Goveromeut iu Many Lands, pp* 5«6. 
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The basic territorial unit of Local Government is the 

commune. There is a commune for each city, town, parish 

1. Commune; rural Community, in all 38,014.* All 

composition of communes are placed on an equal footing, 
Council, 

with the same form of constitution, powers 
and duties, Paris and Lyons being the only exceptions. 
Their population and area vary greatly, the average area 
being 3695 acres. Every commune has a council (^conseil 
municipal) consisting of 10 to 36 members elected for 4 
years on universal manhood suffrage. Wards are created 
for election purposes. Any ratepayer above 25 can contest 
the election provided he is not insane, bankrupt, insolvent, 
defaulter, criminal and a public official. The municipal 
council must meet at least 4 times a year, its meetings being 
open to public. The sessions last for 15 days; the budget 
sessions may be extended to 6 months. There are restric¬ 
tions on the taxing and police power of the commune council, 
and various others on the ordinary municipal functions of 
the commune. The approval of the prefect is necessary as 
regards most financial proposals, and that of the council- 
general of the department in matters pertaining to farms 
and markets. The prefect is empowered to suspend, and 
the central government to dissolve, the council. 

The commune councillors elect a mayor and assistant 
mayor or mayors from among themselves, by ballot, for 4 
years. They are all unpaid officials and perform obligatory 
functions. The mayor is assisted by adjoints or assistant 
Working of the mayors. In a town having a population of 
Council of 25,000 there is one adjoint only and in that 

of 100.000 two only; the larger communes 
have one additional adjoint for every 25,000 heads, the 
maximum limit being fixed at 12, only Lyons having 19. 

* Statesmau’s Year Book; 1939, p. 891* 
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Re-elections are frequent and sometimes mayors serve in that 
capacity for even 30 years. But this happens more in rural 
areas which are conservative than in radical urban ones. 
Party system plays a predominant part in the elections of 
mayoralty. It is often alleged that the French mayor 
represents politicians and not voters; yet it must be remem¬ 
bered that “French mayors may be politicians . . . 
but they arc not politicians of the ward or precinct type.*’* 
The mayor is the first citizen of the commune and represents 
it on ceremonious occasions His deputies have no duty of 
their own and do not constitute a collective authority. The 
mayor acts in a double capacity; primarily as the adminis¬ 
trator and executive organ or head of the Commune; secon¬ 
darily, as a State agent, the immediate subordinate of the 
prefect of some department. As the executive head, he 
appoints the majority of municipal officers, publishes laws 
and decrees, issues ordinances, supervises finance, looks after 
the safety of the property interests and public health of the 
commune, organizes and controls the police, and represents 
the commune in the courts of law. As an agent of the 
State he is the registrar of births, marriages and deaths; 
prepares the electoral lists; enforces military service, and 
In a word, he watches over the life, health, tranquillity, 
and even the slumber of those in his administration . . , 
he is, in some sort the incarnation of the idea of solidarity.“i" 
The mayor ordinarily distributes his duties to his assistants, 
and all acts ... of the general government arc per¬ 
formed under the strictest surveillance of the perfectural 
authorities.He miy be suspended from the office for a 
month by the prefect, or for 3 months by the Minister of 

♦ W. B. Muiiro: G-overnm&nts of Earopoan Cities, p. 289. 
t Poincare. How Prance is Governed, p. 49. 

} F. 4. Ogg, The Governments of Europe, p. 478, 
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the Interior; and he may be dismissed by a Presidential 
order. He is not “a paternal, extra-judicial authority, 
unfettered by party considerations .... and is the 
head of the winning side; he is a party man from whom 
impartiality is not expected.”* 

The canton is a group of communes forming an area for 
judicial and electoral purposes. It forms the jurisdiction 
The Canton. the justice of tlie peace. The total number 

of cantons, in 1935, was 3,028. The 
arrondisement or district is an administrative subdivision of 
the department. It has a council of not less than 9 members 
(at least one from each canton) and elected 

Arrondisement. 

for 6 years. The council meets regularly 
before and after August to make representations on the 
proposals and to assess upon the communes their respective 
shares of the taxes imposed upon the arrondisement. Other 
meetings decide departmental affairs. It has no property and 
no budget. The position of the sub-prefect in the arrondise¬ 
ment, who is appointed by the central government, is the 
same as that of the prefect in the department, but he enjoys 
only such powers as the prefect allows him. In 1936 there 
were 281 arrondisements. 

The Republic is divided into 90 departments; at the 
head of each is a prefect, whose term of office is not fixed. 

The Department. appointed by the central government 

and removed nominally by the President 
of the Republic, but in reality by the minister of the 
interior. He is the most important local official and acts 
both as an agent or instructed delegate of the central 
government and as the executive head of the department. 
He looks after practically all departmental affairs and ren¬ 
ders valuable advice and information to the authorities above. 
* Joseph Barthelemey- The Government of France, p. 149. 
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He appoints many of his subordinate officials and issues 
bye-laws and ordinances. “His discretion has been increased 
in many directions, and nov;adays there are few, if any, 
local officials in any country whose authority is so great.”*** 
The appointment is largely political; he is expected to 
act as the political and electoral agent of the government 
of the day. He is assisted by a secretary-general and a 
prefectural council of 3 appointed by the central government. 
These prefectural councillors must be trained in administra- 
tive system. The prefect is not obliged to follow their 
advice. The main function of this council is to act as an 
administrative court of first instance. The. council-general 
is the representative body of the department and consists of 
of 17 to 67 members, each canton sending one candidate. 
Its term is 6 years, half retiring after every three 
years. It elects its own chairman and makes rules of 
procedure. Its sessions are public. Its functions include 
fixing of departmental taxes approval of loans, main¬ 
tenance of roads, other public works, colleges, institu¬ 
tions for poor relief, lunatic asylums, etc., provision for the 
destitute and orphans. It can pass resolutions on subjects 
other than political, and gives its opinion on points referred 
to it by the central government. It can be dissolved by a 
governmental decree. It must appoint annually a depart¬ 
mental standing committee which must meet at least once a 
year. This committee exercises the powers delegated to it 
by the council, except the power of levying a rate or 
borrowing money. 

Dr. Shaw presents Paris as the ^‘typical modern city.” 
Like many other capital cities of the world, Paris has a 

4 City of Paris or different form of government 

from the rest of the cities of France. There 

* F. A. Ogg. Tile Governments of Europe, p. 478, 



qovbunmbnt ob pbanck 


607 


is no official like mayor. It is administered more or less as 
a department of the Seine, which embraces the surrounding 
area of the city proper. The Department has two chief 
executive heads or two co-ordinate prefects—the prefect of 
the Seine and the prefect of police. Both are appointed 
and removed by the President of the republic; and both are 
directly responsible to the minister of the interior. The 
jurisdiction of the prefect of police includes some portions 
of the adjacent department of the Seine-et-Oise. Together 
they exercise the same powers and perform the same 
functions as a single prefect of the department. In the 
city of Paris, of course, they enjoy the same powers as a 
mayor enjoys in other cities. In a sense the appointment 
of the prefect of the Seine is political, but it does not mean 
that the post is transferred with the change of the ministry 
or government. The relations of this prefect and the minister 
of the interior are harmonious, no matter if they belong to 
different parties or groups. He acts according to the 
instructions of the ministry. He has a very limited range 
of initiative and discretion. He prepares the municipal 
budget (except that portion which relates to police) and has 
general charge of all civic and departmental property. 
“There is, in fact, a greater concentration of administrative 
powers in the hands of the prefect of the Seine than in those 
of any other local o.fficial in France, or indeed, in any other 
European city.“* He is not directly responsible to his 
council. In case of dispute between him and the council he 
can say, “Now I say that I have been assured in advance of 
the ministry’s support in the hands of the ministry.” The 
prefect of police is a colleague of the prefect of the Seine 
and like the latter is not responsible to the council. He 
regulates everything connected with the personnel, pay, 
• W, B. Munro: Governments of European Cities, p. 324. 
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promotion and discipline of the Paris police force, and is 
the executive head of the system in all its branches. 

Lowell aptly remarks that . a dread of the explosive 
character and communistic tendencies of the democracy of 
Paris has prevented the capital from enjoying even the 
measure of liberty granted to other towns.”*^ The city has 
Composition of a municipal council composed of eighty 
members and endowed with almost all the 
usual powers. The department of the Seine has a greater 
council consisting of the above 90 members and 8 suburban 
members. But the real power lies in some other quarter, 
namely, the central government. The council of the city 
chooses its president, vice-president, one or more secretaries 
and a general director of ceremonies. Its term is 4 years. 
For the purpose of election each of the 20 arrondisements 
into which Paris is divided for administrative purposes, is 
subdivided into sections. There are communists and the 
parties of the right and left. The council meets four times 
a year in regular session. Major part of its work is performed 
by its standing committees or commissions the number of 
which increases according to demands. At present there 
are 6 committees. For the selection of these committees 
the council splits up into 4 parts each recommending 2, 3 
or 4 members. There are some mixed commissions also 
made up of lay citizens or officials. The committees do 
not control any separate service. They are to investigate, 
work out and recommend proposals to the council; but 
their recommendations are not binding upon the decisions of 
the council. The municipal council docs not elect adminis¬ 
trative officers and as such docs not directly control their 
policy. No resolution of the council can be put into effect 
without the express approval of the prefect of the Seine. It 
^ A L. Lowell. Clovornments and Parties in Continental Europe, p, 42. 
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is not allowed to discuss questions of national policy; but 
this it often sets at defiance. Its only important legal func¬ 
tion is of voting the budget, and even here its decision is 
closely circumscribed by law. It has various powers with 
respect to the acquisition of municipal property, the regula¬ 
tion of license fees and market tolls, the acceptance of be¬ 
quests and gifts, etc., but in every instance the concurrence 
of the prefect is essential “Paris council is perhaps the 
least influential among the great municipal legislatures of 
the woild—not even excepting the New York Board of 
Aldermen”"*^ Again Dr. Shaw aptly says that “the French 
councils are less substantial and responsible bodies than 
those of the large English and German towns (cities).”! 

Each local authority is entitled to add a certain percent¬ 
age to each of its direct taxes which it raises for State 
Eiaances of purposes. The taxes to which this addition 

jocai bodies in be made are the land tax, the land and 

France. i -i t* 

building tax, the tax on the rentals of houses 
and apartments, the door and window taxes, and the license 
tax on trades and professions. Every local council prepares 
a budget for the unit and discusses it. In towns with a 
revenue of at least 3,000,000 francs the budget must have 
the approval of the President of the Republic, in consultation 
with the Minister of the Interior. Both the Department 
and the Commune are free to raise loans for periods up to 
30 years, if the loan charges do not exceed the maximum 
fixed by law. For loans of larger durations they must 
obtain a decree of the Council of State. Grants-in-aid 
are given by the central government to the local bodies for 
a large number of purposes, but they are 
required to be spent in the specified manner 


Grants in-aid. 


♦W. B. Munro. Governments of European Cities, p. 334. 
t A. Shaw. Municipal Government in Continental Europe, pp, 163—180. 
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and for the required purposes. The local unit raises money 
to carry on its administration largely from the taxes levied 
on various articles, for instance, dogs, entertainments, 
mineral waters, visitors, animals for sale or slaughter, etc. 
They receive revenue from fees, licenses, tolls, and returns 
from communal property. 

In the continent all authority is deemed originally to be 
in the central government, with local government existing 
rather for the convenience of the central 
government than for the benefit of the loca¬ 
lity.”* We have seen how much the Ministry of the 
Interior controls the local affairs of the republic. *ln fact, 
the central government still makes itself continually and 
actively felt in local affairs, and this is for the ministers 
a great source of power, but also ... a cause of weakness”! 
In France, the Parliament generally frames laws in broad 
terms reserving the right to modify their application. 
The Ministry of the Interior, through which the central 
control is mostly exercised, publishes ordi¬ 
nances and regulations in relation to local 
affairs. These ordinances and regulations 
arc generally signed by the President of the Republic and 
countersigned by the Minister and are then transferred 
through the prefect to the mayor of the commune. In 
many cases the prefect also issues prefectural decrees. The 
executive heads of every local unit are appointed and 
removed by the President with the consent of the Minister 
of the Interior, who thus controls all the affairs. The 
cities, towns, etc., have little amount of local autonomy. 
Certain actions of the Commune Council require the sanc¬ 
tion of the President of the Republic, while in other 


T3y tho Prei>i<lent 
and Ministry of 
tlie Interior. 


♦ Herman Pinor. English Local Government, p. 20. 
t A. L. Lowell. Governments and Parties in Continental Europe, p. 48. 
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matters the approval of the Ministry of the Interior is 
sufficient and indispensable. In fact, in all matters the 
approval of the minister is necessary as the President has 
no responsibility. The Ministry of the Interior concerns 
itself with the supervision of public places, order, health, 
safety and good government. Most of the supervisory 
functions of the Ministry are carried out by its agents, 
the prefects and sub-prefects. 

The prefect of the department controls the affairs of the 
communes and conveys orders of the central government to 
the local units. The prefect, as the agent of the central 
government, also fixes the date of the meeting of the 
commune council and may suspend its sessions if he sees that 

the councillors have gone far beyond their 
By the project as ^ 

a.^ont of central authority. The whole system of education 
goveininont. cciitralised; different types of 

education arc placed under the supervision of different 
authorities. Public poor-relief is controlled through a com¬ 
mittee appointed by the central government. Police is also 
under the central government and in some cities, like Paris, 
it is directly controlled by the Ministry of the Interior, and 
in this sphere the centred control is the greatest. Highways 
are generally controlled by the central government. In the 
case of finance, the municipal budget of the commune must 
have the approval of the prefect of the department before it 
becomes eff:ictive; in the case of a commune the budget 
of which exceeds nine million francs it must have the 
approval of the central government. If the budget does not 
pay adequate heed to the obligatory services, like police, 
highways, etc., the prefect can insert the amount he thinks 
necessary in the budget and if necessity arises, can impose more 
taxes to cover the cost of these services. Even in matters of 
purely local concern the prefect exercises his veto power. 



512 


MODERN GOVERNMENTS 


In case the commune council acts by simple resolution the 
prefect can veto the measure on any ground he pleases; but 
when the council enacts a bylaw he cannot annul it save on 
grounds of illegality. All expenses, all contracts, all takings 
of property for public use, require the approval of the 
prefect. In practice, the council does not generally enact 
bylaws and hence there is nothing which the municipal 
council can do without the consent of ''His Majesty at 
the Prefecture.’* But if the prefect acts tyrannically, the 
municipal council may report the matter to the Ministry 
of the Interior which ' forms the apex in the pyramid of 
centralisation.”* Failing to have justice from it, the council 
can appeal to the Council of State for final decision. Thus 
we see that central control is rigid; and the system ensures 
the local maintenance of order and honesty and protects the 
minoiities from the tyranny of the majorities. But the 
system has its demerits also and is not popular. “If the 
hierarchy of officials is competent and incorruptible, the 
centralised system is perhaps the most efficient and in¬ 
expensive of all systems. But it is likely to lead, on the one 
hand, to bureaucratic tyranny and, on the other hand, to 
corruption. We cannot trust an official class to govern us 
well and efficiently any more than we can trust the land¬ 
owning class or the capitalists class.”t This defect is to be 
seen in France also. 


* W. B. Manro. Oovernraents of Earopuan Cities, p. 27. 
t W. J. Jennings. Local Oovernment in the Iklodern Qonstitutioni p. 45» 
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CHAPTER XIX 


GOVERNMENT OF SWITZERLAND 


All Switzerland is. so to spealc, only one lar^e town, whose wide 
and lon«j^ streets, more so than that of Saint-Antoine, are sown with 
forests, divided by mountains, and whose rare and isolated honsos 
are joined only by fjardons.’’ {Rouxscntf) 

HISTORY OF THE CONSTITUTION 
Switzerland is a very mountainous country, lying in the 
heart of south-western Europe with Germany on the north, 
The Country Austria on the east, Italy on the south, 
and France on the west. Its greatest 
length from east to west is 226J miles, and greatest width 
from north to south is 137 miles; while the total area is 
15,944 sq, miles. The height of the country varies from 
646 to 15,000 feet above sea-level. The total population 
is 4,066,400. The country is made up of 22 cantons, some 
of which are very large and others small. The chief 
occupations of the people in the descending order of popu¬ 
lation, are agriculture, (there being nearly 300,000 small 
holdings supporting 2 millions, /. e., 53*5 per cent, of the total 
population), and other pastoral pursuits and manufactures. 

The people of Switzerland are not a homogeneous 
nation, as they have very great racial, religious and 
Nature of linguistic differences. They are Germans, 

population. French and Italians. German language is 

spoken of by 69 per cent, of the people and predominates in 
nineteen northern cantons, French by 21T per cent., 
generally in the five western cantons, and Italian by 8 
per cent. According to religion, the Swiss are divided thus; 
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56*7 per cent, are Protestants. 42*8 per cent, are Roman 
Catholics, and the rest follow other faiths. “Religious 
lines in Switzerland follow the most bizarre directions, due 
chiefly to complicated historical and geographical causes. 
Nor do they coincide with the boundaries of the three 
great languages.*’* Switzerland contains a very large 
number of foreign nationals many of whom are fugitives 
from their native countries, who find this country a safe 
asylum to escape army service or punishment for political 
offences. 

The geographical diversities of the country, the differ¬ 
ences of language and religion, as well as those of race and 
customs, and agricultural pursuits have enabled the Swiss 
to develop a high sense of democracy. It is for these reasons 
again, that the country has evolved truly federal institu¬ 
tions, Athens and Switzerland are often quoted as most 
complete examples of democracy in the ancient and modern 
world. Switzerland being a small country, the people 
easily take an active part in the governance of their respec¬ 
tive cantons. They are contented. The Government is 
patriotic, far-sighted, efficient, economical and steady in 
the pursuit of its policy. Corruption in public life is almost 
unknown and appointments to offices ore made on the sheer 
basis of merits and not for political purposes. The problem 
they have to solve is that of self-government among a small, 
stable and frugal people, and this is easier of solution than 
the complex problem of self-government in a great, rich 
and ambitious nation. But the methods the Swiss have 
followed would undoubtedly produce different results 
under another set of circumstances. 

The political history of Switzerland is usually divided 
into five periods, viz., the old Confederation 1291—1798; 

• Brooks. Government and Politics of Switzerland, p. 12. 
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1. Old Con fo- 
deratioD. 


Five periods of Helvetic Republic 1798—1803; the 

constitutional Napoleonic Period 1803—1815; the Confe- 
history. deration of 1815—1841; and the modern 

Federal Period from 1848 upto the present day. 

It was in the year 1291 that the three forest cantons of 
Uri, Schwyz, and Unterwalden, situated on the secluded 
1. OidOonfo- shoies of lake Luzern, but not enjoying 

deration. ^ similar political status, organized them¬ 

selves into a ‘Perpetual League* to defend themselves 
and preserve ‘‘their rightful status '* Those were the 
days of feudal anarchy, and Duke Leopold of Austria 
soon advanced to punish these refractory cantons which 
succeeded in gaining a victory. By 1353 the membership 
of the League reached thirty. '‘This was followed by 
what Brooks has called an Era of Military power, and 
during the fifteenth century the cantons went on increasing 
their territory by acquisitions from neighbouring foreign 
countries,*** The Swiss at that time were “democrats at 
home but not abroad.’* The religious and racial differences 
resulted in civil wars, once in 1442-1450, and then again 
in 1531 and 1721. "Despite all these troubles it is very 
surprising to find, indeed, that the League withstood all 
foreign attacks, and Switzerland, which for quite a long 
time was ‘a house divided against itself,* maintained its 
political entity during the unsettled conditions of that 
period.’*t 

The second period of Swiss political history, the Helvetic 
Republic, lasted from 1798 to 1803. Switzerland fell 
2. Helvetic a prey to the armies of the French Direc- 

Kepubiic. French forced on this 

unwilling country a constitution after the model of the 

• Federal Polity, p. 53. 
t Ibid. p. 64 
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Constitution of the Year III. The country was divided 
into twenty-two departments each with its local legislature 
maintaining its autonomy. A bicameral legislature, consis¬ 
ting of a Senate and a Grand Council, was established for 
the whole country. Outwardly pretending to establish a 
republic in Switzerland, the French could not conceal the 
real object of their occupation. They confiscated the 
state treasure at Bern and drev^ a huge sum of money 
and a large number of soldiers from the cantons to invade 
other countries. The cantons then rose into revolt and 
the French massacred the Swiss v;ithout distinction of sex 
or age. The war between France and Austria at once 
converted Switzerland into a field of battle. 

Napoleon then sent his trusted general Ney to 
restore order. Swiss representatives met at Paris and passed 
a. Napoleonic tlic Aof of Midiation (1803) with which 
began the third period of Swiss history. 
But this Act failed to free Switzerland from French 
influence, and with the fall of Napoleon in 1813 ended 
this period. 

The celebrated Congress of Vienna re-organized the 
political map of Europe. The Swiss, though they failed to 
•j. Confederation rcccivc back their lost territories, gained a 
of 1815 - 48 . liberal constitution known as the Pact of 

1815, which marked the beginning of the fourth period. 
All the cantons were recognised as equal in political status, 
each having one vote in the national Diet. They were 
given full local autonomy. In July 1830, the Swiss effected 
important reforms in their constitution. 

In the year 1845, Switzerland witnessed the deadliest of 
civil wars, when the seven Catholic cantons, viz,, Luzern, 
B- Modern Uri, Schwyz, Unterwalden, Zug, Freiburg, 

Federal Period. Nalais formed a separate league, called 
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the Bewaffneter Sander bund, and threatened a secession. The 
Federal Diet sent its army of 100,000 strong under General 
Dufour who defeated the 90,000 strong of the rebellious 
cantons after a fight of ten days (November 10-19, 1847), 
and stopped the secession. The constitution was revised in 
1848, to satisfy some of the demands of the Catholic 
cantons. With this new constitution, which was further 
revised in 1874, began the fifth period of Swiss history, and 
this is the period of the modern federation of Switzerland. 
THK CONSTITUTION OP 1874 

The constitution of 1848 represented a compromise and 
therefore it reflected the ‘'growth of the new ideas with an 
attempt to retain the ancient practices.*** The powers 
conferred upon the Federal government were strictly limited. 
'These powers existed only in Diplomatic and Military 
affairs, together with certain economic matters, such as 
posts, customs, and weights and measures, in respect of 
which concerted action could not be neglected if the people 
were to retain any sort of unity.**'!’ The actual working of 
^ , this constitution dictated the necessity of 

the Ooiisticution greater centralisation the movement for 
which "particularly desired to abolish the 
separate judicial systems of the cantons, to unify and codify 
the law and to create a permanent Federal Tribunal. It 
was also desired to nationalise the railways under Federal 
ownership, and cause legislation to be referred to the 
entire Swiss people, not as inhabitants of certain Cantons, 
but as a single and unified Court of Appeal.’*J 

These much needed changes were included in the amen¬ 
ded constitution of 1874. which was first passed by the 

* Select Oonstitutions of the World, p. 426. 
t Ibid. p. 427. 

; Ibid, p. 428. 
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legislature and then finally voted upon by the people. This 

„ ^ constitution is nearly half as long again as 

Nature of the . 

constitution the Constitution of the United States of 

of 1874 

America. The Swiss constitution delimits 
"the competence, legislative and administrative, of the federa¬ 
tion on the one hand and the Cantons on the other.*’* It 
stands as a “patient compromise between the advocates of 
cantonal rights and those of federal rights,” hence its prolixi¬ 
ty which is tiresome, but because “it anticipates and pre¬ 
vents causes of internal friction and possibly of civil strife, 
it takes high rank among the political virtues.*’! The 
framers of the Swiss constitution were not believers in 
Montesquieu’s doctrine, therefore “they did not provide for 
the separation of powers with an elaborate system of checks 
and balances in the government which they created.*’! In this 
respect, the Swiss constitution is in strange contrast with the 
U. S. A. constitution. The Swiss established a truly federal 
government of the twenty-two cantons, or, strictly speaking, 
of the nineteen full cantons and six half-cantons, enumerated 
in the preamble. No provision is made for the admission of 
new states, and if this is to be done the constitution must be 
amended. On the other hand, the U. S. A. constitution 
contains a definite provision for admission of new states. 

As the Swiss civil war took place before 1848, the 
modern constitution prevents the possibility of secessionist 
movements by forbidding all treaties of a political character 

between the cantons. The U. S. A. cons- 
Its Chief features . . i r j i t i t, i 

titution states that federal law shall be 

executed by federal officers, and state law by state officials, 
but in Switzerland there is no such line of demarcation. 


» Government and Politics of Bwitzerlandi p. 48, 
t Ibid. p. 49. 

I Ibid. p. 50. 
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Swiss citizenship is not formally defined in the constitution, 
but it is provided that “every citizen of a Canton is a Swiss 
citizen.’* The constitution does not contain a bill of rights 
as such, but personal rights are defined at some length. 
Equality of all citizens before the law (Art. 4), freedom of 
conscience and belief (Art. 49) and free exercise of religious 
worship (Art. 50), and freedom of the press are guaranteed. 
But Article 52 forbids the “foundation of new convents or 
religious orders, or the re-establishment of those which 
have been suppressed.” The citizens are also guaranteed 
the right of petition and the right to form associations, 
provided these associations do not employ anything illegal or 
dangerous to the state. It is interesting to observe here that 
the Swiss people had the same linguistic, religious and racial 
problems to solve as are confronting Indian statesmen, and 
the establishment and successful working of the Swiss 
federation is, therefore, a very valuable lesson to people 
in India. 

Chapter I of the constitution contains General Provisions 
which also include the powers that are exercised by the 
federal government in Switzerland. Article 2, which 
Division of defines the object of the Confederation, 

powers. supplies the key-note to federal powers. 

The purpose of the Confederation, is “to ensure the 
independence of the country againstthe foreigner, to maintain 
peace and order within its borders, to protect the liberties 
and rights of its members, and to promote their common 
prosperity,” and, therefore, the federal government has very 
limited and clearly specified powers. Article 3 makes this 
very clear: “The cantons are sovereign so far as their 
sovereignty is not limited by the Federal Constitution, and 
as such they exercise all rights which are not delegated to 
the Federal Power.” The Confederation guarantees to the 
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cantons their sovereignty, inalienability of their territories, 
and rights of their citizens (Article 5). The constitutions 
of the cantons are free froai federal interference, provided 
they “contain nothing contrary to the provisions of the 
Froedom of Federal Constitution,** maintain represent 

cantons. tative or democratic republicanism, and 

are accepted by majority of the people of the cantons 
concerned. The cantons cannot form political alliances 
between themselves, though they may cooperate for other 
purposes. They, curiously enough, “retain the right to 
conclude treaties with foreign states in respect of matters of 
public economy and police and border relations,’* provided 
all such arrangements contain nothing prejudicial to the 
rights of the Confederation or of other cantons. But all 
communication between cantons and foreign governments 
must take place through the Federal Council. No canton 
or half-canton may maintain more than 303 armed men as a 
permanent military force. This is a provision which is not 
generally found in most other federal constitutions, because 
defence and the allied institutions are everywhere within 
the competence of the federal government. But the disci¬ 
pline of Swiss cantonal forces is regulated by federal laws, 
and in case of necessity the Confederation acquires “the 
right of exclusive and immediate control over all men not 
incorporated in the federal army and of all other military 
resources ot the Cantons.** This obviates the possibility 
of any cantons assuming a threatening attitude against the 
Confederation so as to declare a civil war. In case of any 
dispute between cantons or the outbreak of rebellion or 
disorder, the Federal Council deals with the question and 
even assumes almost dictatorial powers, should the situation 
require it. On the whole, the cantons retain very large 
powers inside the Confederation, 
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Apart from laws relating to the organization of the 
army, including declaration of war and making of peace, and 
the defence of the country and foreign relations, the 
Confederation has the sole control of water power, posts 
and tclegrajphs, all federal roads and bridges, aerial naviga¬ 
tion, foreign exchange rate, coinage, w^eights and measures. 
Powers of the manufacture and sale of gunpowder, 

Central Govern- marriage laws, and laws relating to extra- 

dition It has the power to legislate in 
regard to “civil capacity; all legal questions relating to 
commerce and transactions affecting movable property (law 
of obligations, including commercial law and the law of 
exchange); literary and artistic copyright; the protection 
of industrial inventions, including designs and models; and 
suits for debt and bankruptcy,” judicial organization, legal 
procedure, penal law, trade in food stuffs and other house¬ 
hold commodities, and customs in general. The Confeder¬ 
ation demands of the cantons to make provision for free 
and compulsory education. 

With regard to finances. Article 41 empowers the 
Confederation to impose “stamp duties upon title deeds, 
receipts for insurance premiums, bills of exchange, and 
Fodvraisources similar instruments,” and such other 
ofieveiiue. documents, subject to the condition that 

one-fifth of the net produce of stamp duties must be paid 
to the cantons. Article 42 lays down further resources of 
federal revenues, viz., revenue from federal property, revenue 
from federal customs collected on the frontier, receipts 
from posts and telegraphs and gunpowder monopoly, half 
the gross receipts from military exemption taxes* collected 

* Military service is comijulsory in Switzerland, and for certain 
reasons exemption to some persons may be granted on payment 
of exemption taxes, (Article 18). 
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by the cantons, stamp dudes, and cantonal contributions 
according to the wealth and taxable resources of the cantons. 

All other powers not specifically given to the federal 
government by the constitution are reserved to the cantons. 

TUR FEDERAL LEGISLATURE 

The Swiss Federal Legislature is called the Federal 
Bicameral Assembly {ihindes Versamlung) and consists 

legislature. Houscs: the National Council and 

the Council of States 

The National Comc'l is the lower or pooular branch of 
the legislature. It is composed of deputies elected by the 
Lower Chamber: people, by means of manhood suffrage, on 
itfi composition, basis of proportional representation, 

there being one deputy for each 22,000 of the population. 
'‘Fractionsgreater than 11,000 are reckoned as 22,000'' for the 
purpose of representation. There are cantonal districts which 
form the electoral districts. There being very great differences 
in the populations of cantons and half-cantons, some of the 
smallest of them have only one electoral district and only 
one deputy. The canton of Uri has only one deputy for 
its population of nearly twenty-three thousand, whereas 
Bern has 31 deputies and Zurich 23. The total strength 
of the National Council was 187 after the elections of 


1939. Its life has been raised from 3 to 4 years, according 
to a law passed in 1930. The house is not dissolved earlier 


Its term. 


than four years because there is no parlia¬ 
mentary executive responsible to the 


legislature. The election takes place, after every four 
years, on the last Sunday in October. “Every citizen of 
the Republic who has entered on his twenty-first year is 
entitled to a vote; and any voter, not a clergyman, may be 
Members: their elected a deputy.” No man can at the 
qualifications. ^ member of both branches 
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of the Federal Assembly. Each deputy gets, besides his 
travelling expenses an allowance of 25 francs for each day 
he attends the House, The sessions are held regularly. 
Sessions, when four times a year, in March, June, Septem- 
ber, and December. The House chooses 
its own President and Vice-President for each session, 
‘"neither being eligible for the office in the next consecutive 
session,” /. e.y for the next year, because all sessions held in 
one year are, by a legislative fiction, treated as one session. 
In case of equality of votes the President has a casting vote, 
so that in voting on ordinary measures he can vote twice. 
Its presiding but in the elections of members of com- 
mittees and bureaus, he votes in the same 
way as other members. “The President of the National 
Council is far from being as powerful and influential” as the 
speaker of the American House of Representatives. “Never¬ 
theless, the former office is considered a great prize by 
ambitious parliamentary leaders, and those men who have 
been so fortunate as to attain it enjoy a special prestige 
among their party associates. The same is true of the 
corresponding office in the Council of States.”* 

The Council of Slates is the upper House of the Swiss 
Federal Assembly. Like the senate in U.S.A. and Australia, 

^ ^ it is composed of the representatives of the 

Upper Chamber. 

cantons each of which sends two members. 
So that the total membership is fortyfour for the twenty- 
two cantons. Each half-canton, however, sends only one 
, ^ representative. Curiously enough, “the 

Swiss constitution does not determine the 
method of electing members of the Council of States; it 
does not fix their qualifications—all these matters being 
left to the discretion of the cantons. It does not even 
♦ Goverumeut and Politics of Switzerland, pp, 79—80. 
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. , provide for the exclusion of ministers of 

religion from this house/'* The constitution, 
nevertheless, lays down that the cantons would pay the 
salaries of their respective representatives. Even then, 
there is a growing tendency among the cantons toward 
uniformity. For example, in most cantons the representa¬ 
tives to the Council of States are chosen by direct popular 
election. In some cantons the cantonal legislatures 

choose these representatives. A three-year term is 
becoming the general rule, although in the case of some 
cantons the term of the representatives varies from one to 
Term of mom- four years. The cantons are at liberty to 
recall the representatives and send others 
instead. But there is a provision in Article 91, “which 
seems rather inconsistent** with this authority for recall, 
viz, the members of the Council of States “must not be 
instructed as to their votes in that body.** 

All the cantons pay the salaries and mileage to their 
representatives at the same rate as is fixed by the federal 
Members paid by government for the payment of members of 
Cantons. National CounciL But the federation 

pays the members of the Council of States compensation for 

serving on legislative committees. Members of the Council 

/ 

of States cannot, at the same time, be members of the lower 
House or of the Federal Council. 

The Council of States elects its own President and 

Vice-President in the same way as the lower House. But 

_ ... members of the same canton cannot be 

Presiding officer, 

elected to both these offices for the same 
session, nor can any of these officers be elected from among 
the representatives of the same canton for two consecutive 
sessions, (Article 82). The Vice-President of one year is 
« Government and Politios of Switzerland, p. 83. 
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customarily promoted to the office of President for the next 
year. All the sessions held in one year are considered to be 
parts of one session. In case of a tie,t he President exercises 
a casting vote. 

The Council of States and the National Council cons¬ 
titute the Swiss federal legislature, 1. c , the Federal 
Power of the Assembly. All legislative measures, be 
Federal Legis- they resolutions or bills are prepared by the 

lature. ^ 

Federal Council. The members of the 
legislature or the people (when they initiate a measure) 
generally intimate their intention to move a measure along 
certain lines and the Federal Council drafts it, though some 
members or sometimes the people even send a complete 
draft. When a session is about to be held, the Federal 
Council places the complete list of resolutions and bills, 
meant for the session, before the Presidents of the Council 
of States and the National Council. These two decide 
between themselves as to which of the measures are to be 
first discussed in each of the two Houses. It may be 
mentioned here that when a particular measure is introduced 
in one House, it is supposed to have been introduced in the 
Federal Assembly, so that even if it is defeated in one House 
it is still considered to be before the other. The Houses have 
equal powers. In case of conflict between them, each House 
appoints a small committee to confer with that of the other, 
and generally a compromise is reached. But in case no 
compromise is arrived at, the measure fails. “Conflicts of 
this character, however, have never been pushed to the 
point of constitutional crisis in Switzerland.”'*' Contrary to 
the practice in many other constitutions, the Swiss cons¬ 
titution does not contain any “provision for deciding an 
issue on which the Houses may differ, but differences are 


Govecncaent and Politios of Switzerland, p. 96. 
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neither frequent nor serious, because the Council of States 
is from its mode of choice practically no more conservative 
than the larger House. The ultimate control of legislation 
reserved to the whole people makes this omission 
unimportant.’*^' 

The powers of the Assembly "extend into every field of 
government" that is within the competence of the confedera¬ 
tion. These powers of the two Houses have thus been 
summarised: 

(1) “They exercise the sovereignty of the Confederation 
in its dealings with foreign powers, determining questions of 
peace and war, passing all enactments concerning the federal 
army, and taking the necessary measures for maintaining 
the neutrality and external safety of Switzerland." 

(2) ‘‘They maintain the authority of the Confederation 
as against the Cantons, taking care to pass all the measures 
necessary for fulfilling the federal guarantee of the cantonal 
constitutions, and deciding, upon appeal from the Federal 
Council, the validity of agreements between the Cantons or 
between a Canton and a foreign power." 

(3) "They exercise the general legislative powers of the 
Confederation, providing for the carrying out of the Federal 
Constitution and for the fulfilment of all federal obligations." 

(4) "They pass upon the federal budget and control the 
federal finances." 

(5) "They organize the federal service, providing for 
the creation of all necessary departments or offices and for 
the appointment and pay of all federal officers." 

(6) "They oversee federal administrative and judicial 
action, hearing and acting upon complaints against the 
decisions of the Federal Council in contested administrative 
cases." 

• Modern Pemocraefee, Yol. I, p. 38(>. 
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(7) “With the concurrence of the people, they revise 
the Federal Constitution/'^ 

The above description shows that the Federal Assembly 
exercises legislative, executive and judicial powers. This is 
so because the Swiss have not followed Montesquieu's 
principle of separation of powers, and the Swiss executive 
is not responsible to the legislature but merely carries out 
the latter’s will, and the Swiss judiciary too is not the 
supreme judicial authority, unlike the U. S, A. Supreme 
Court. 

The two Houses meet in joint session for electing the 
members of the Federal Council, its Presi- 

Joiat sessions. 

dent and Vice-President, the Federal Chan¬ 
cellor and other important federal officers. 

The records of the Assembly are kept in all the three 
languages, German, French and Italian, and members are 
Records of the f^ec to Speak in any of these. The proceed- 
legislature. jj^gg of the two Houscs are marked by very 

great dignity and decorum, and absolute silence is observed 
when a member is speaking. The members know their 
business well and as the strength of each House >s manageable, 
all matters are carefully and thoroughly discussed. Military 
matters are specially treated with thoroughness, because, 
military service being compulsory in Switserland, the 
members speak with personal knowledge and exhibit great 
interest. “Educational standards are high in both houses, 
Quality of three fifths of the National Councillors and 

membership. thrcc-fourths of the members of the Council 

of States being men of university training.“t The members 
arc those who have usually acquired even foreign university 
training. Party spirit is not so highly demonstrated in the 


interest. 

Quality of 
membership. 


• The State, (Edition, 1930 A. D.), para, 696. 
t Government and Politics of Switzerland, p. 98. 
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Swiss legislature as in the U. S. A. Congress. The average 
member in the Swiss legislature “is solid, shrewd, unemo¬ 
tional, or at any rate indisposed to reveal his emotions. He 
takes a practical common sense and what may be called 
middle-class business view of questions, being less prone than 
is the German to recur to theoretical first principles or than 
is a Frenchman to be dazzled by glittering phrases.He 
attends the House regularly and punctually. “These 
qualities of the individual have given its peculiar quality to 
the Swiss national legislature. It has been the most business¬ 
like legislative body in the world, doing its work quietly 
and thinking of little else. There are few set debates and 
still fewer set speeches. Rhetoric is almost unknown • . . 
Speakers arc not interrupted and rarely applauded ... In 
the National Council members speak standing, in the 
Council of States from their seats, “t 

TMK FSDEIiAL EXECUTIVE 

The Swiss Federal Council iBundesrath), the name given 
to the executive, is of a peculiar type. Viscount Bryce thus 
describes its uniqueness: “In no other republic is executive 
Collegiate power entrusted to a Council instead df to 

Executive, ^ man, and in no other free country has 

the working executive so little to do with party politics. 
The Council is not a cabinet, like that of Britain, and the 
countries which have imitated her cabinet system, for it does 
not lead the legislature, and is not displaceable thereby. 
Neither is it independent of the legislature, like the 
executive of the United States and of other republics which 
have borrowed therefrom the so-called ‘'Presidential system,” 
and though it has some of the features of both those 
schemes, it differs from both in having no distinctly partisan 

* Modern Democracies, Vol. I, p. 887. 

f Jbid. p, 388. Of. Q-over^ment and Politics of 3wiUcrland| pp» 97-^^8, 
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character. It staads outside party, is not chosen to do party 
work, does not determine ‘party policy, yet is not wholly 
without some party colour.”* 

The Federal Council consists of seven members elected 
for a four-year term by the Federal Assembly meeting in a 
joint session. Casual vacancies are also filled up by the 
rt- , Assembly for the remainder of the ouP- 

How constituted. 

going member’s term. Any Swiss citizen 
eligible to the National Council may be elected a Federal 
Councillor. But not more than one person from any one 
canton can be chosen for the Federal Council (Art. 1). 
Another restriction has also been placed, by a law, on the 
method of election: “Persons related by blood or marriage 
without limit in the direct line and up to and including the 
fourth degree in the collateral line, husbands who have 
married sisters, and also persons connected by adoption, 
may not at the same time be members of the Federal 
Council . . . Whoever enters by marriage into any such 
relationship thereby gives up his office ”t By convention 
each of the two biggest cantons, Zurich and Bern, have 
alwiys been given a member, and the remaining five seats 
are distributed between the other cantons, one or two being 
usually assigned to those in which French or Italian is the 
prevdominant language. Members who offer themselves for 
re-election are usually re-elected, there having been only two 
exceptions to this since 1348. Consequently, they are very 
experienced men, and there have been cases of members 
holding office for fifteen to thirty years. Though there is 
nothing in the constitution to warrant it, members have 
usually been selected frem the Council of States or the 
National Council. But they have then to resign their seats 

Modern I)emocraci6B| Vol* I, pp. 393—94. 
t Qaotod in Government and Politics of Switzerland, at pp. 104—106* 
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in the legislature. This ensures complete separation of the 
executive fronr the legislature. 

Each year the Federal Assembly elects one of the Federal 
Councillors to act as President and another as Vice-President. 
The Vice-President of the outgoing year is usually elected as 

Elected President President for the year following. No 
as head of the mail Can act as President or Vice-President 
executive. consecutive years. The Swiss 

President is merely the chairman of the Federal Council, 
represents the Confederation on ceremonial occasion at home 
and abroad, conducts the business of the Council, supervises 
its work in general, and in urgent cases takes action on 
behalf of the latter, and in case of a tie in the Council he 
has a second vote. He has, however, no power of veto over 
legislation, and is, like any other member of the Council, in 
Hoad without charge of one of the departments of 
administration. He has no special privileges 
or powers and is, otherwise, a mere figure-head. He has 
often been described as *A President of No Great Impor¬ 
tance.' And there is some justification for this, because 
his term is short and he docs not exercise any powers which 
are vested in the American or German, or even the French 
President. And even as we say this, ''the federal presidency 
commands considerable influence and is the most distinguish¬ 
ed office open to political striving in that country.’** 

Each Federal Councillor gets a salary of 25,000 francs a 
year, the President getting an additional sum of 1,500 
francs. 

Under the powers granted to it (Art. 102), the Federal 
Council directs all federal business in accordance with the 
decrees of the federation; "ensures the observance of the 
Constitution and the laws and decrees of the confederation 

* Government and Politics of Switzerland, p. 110. 
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and Federal concordats,*' and takes necessary steps to that 
Duties of the end; guarantees the observance of Cantonal 
Federal Council. Constitutions; “drafts laws and decrees for 

presentation to the Federal Assembly and reports upon 
proposals submitted by the Councils or by the Cantons;"’*' 
provides for the execution of federal laws and judgments of 
the Federal Tribunal, and agreements and arbitrations 
between Cantons; makes all administrative appointments 
not done by the Assembly; examines and approves treaties 
concluded between cantons or with foreign countries; 
conducts all foreign affairs of the country; ensures the 
external and internal safety of Switzerland in urgent cases, 
calls out the militia to keep internal order, and is in charge 
of federal army; administers federal finances; gives account 
of its work to the Assembly and makes such special reports 
of its work as the Assembly may demand. 

For the conduct of these multifarious activities, the 
Federal Council has created seven departments of adminis- 
Departments of tration to Carry out the wishes of the 
adimiiistration. Assembly. These are the departments of 

Foreign Affairs, Justice and Police, Interior, War, Finance 
and Imposts, Industry and Agriculture, and Posts and 
Railways. Each member is in charge of one department. 
Formerly, the President used to be in charge of Foreign 
Affairs, but the practice has recently been discontinued, and 
the portfolios are redistributed between members each year. 
Apart from the chief member in charge of a department, 
there is also assigned a “substitute head" for that department, 
the latter himself being the chief of another department. 
This system ensures an efficient working as it enables the 
members to acquire first hand knowledge of the intricacies 
of all departments in turn. 


* See Ante. p. 526. 
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The Federal Council generally meets twice a week at 
Bern, the quorum being four. Decisions are arrived at by a 
Working of the majority vote. The executiue system 
Federal Council, “collegiate,” tlic members are not 

debarred from openly opposing in the Assembly the measures 
introduced by their colleagues, and this is possible because 
each Federal Councillor is generally responsible for his 
actions and the Council as a whole is not responsible to the 
legislature, in the sense in which the British Cabinet is 
responsible to Parliament. Even when a particular measure 
is introduced into the Assembly with the unanimous consent 
of the Council, and the Assembly rejects it, “the ministers 
do not even have the choice between submission and 
dismissal; they submit and obey with good grace.”* And 
the ministers continue to work, so that the Council is, in 
this respect, like the civil service in any other country, 
with this difference that appointments, Le., elections, to it 
are formally made every four years. The members of the 
Federal Council can attend, and speak in, any of the Houses 
of legislature. They can freely take part in debates and 
are even subjected to interpellations. But not being members 
of the Assembly, they cannot vote. They carry out the 
wishes of the Assembly which holds the final authority in 
Swiss politics. 

The Federal Council derives its powers from the consti¬ 
tution and is not ^‘representative of some other executive 
Not responsible authority in the state.*' It is not based 
to the legisia- upon the system of formation of the cabinet 
from the party in majority and it has no 
prime minister, so that the members are “elected not only 
from different party groups but from party groups funda¬ 
mentally opposed to each other,’* and exhibit great esprit de 


• GpveiDiaent and Politics of Switzerland, pp. 112—113. 
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corps. It depends for its policy upon the Assembly, and it 
“cannot dissolve the legislature and appeal to the electorate 
for a decision in its favour,** and the Assembly too 
“cannot dismiss the executive councillors out of hand.** 
In spite of these peculiarities the Council works 
efficiently and compactly due to its short size, the long 
experience of the members and the great influence they 
exercise in the Assembly through the members of the 
various parties to which they belong, and its power of 
making appointments. During the Great War (1914-18), 
the Assembly had endowed the Federal Council with almost 
unlimited powers “to take all measures necessary to the 
security, integrity, and neutrality of Switzerland, and to 
protect the credit and economic interests of the country**, 
and for this purpose it was given “unlimited power to meet 
expenses’* and “to conclude all necessary loans,” all this 
subject to the provision that it rendered to the Assembly at 
the latter’s next session an account of how it had exercised 
these “unlimited powers.” Thus, what was given at that 
time certainly increased the influence of the Council for a 
long time to come.* 

Viscount Bryce thus speaks in admiration of this system 
of the Swiss executive: “It provides a body which is able 
not only to influence and advise the ruling Assembly with- 
Bryce on its Out lessening its responsibility to the 

importance. citizens, but which, because it is non¬ 

partisan, can mediate, should need arise, between contend¬ 
ing parties, adjusting difficulties and arranging compromises 
in a spirit of conciliation. It enables proved administrative 
talent to be kept in the service of the nation, irrespective 
of the personal opinions of the Councillors upon the 
particular issues which may for the moment divide parties . . 
♦ Government and Politics of Switzerland, pp. 114, and 124-^125, 
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It secures continuity in policy and permits traditions to be 
formed.”* 

And apart from all criticisms of the Swiss Federal 
Council and suggestions for its reform, it may confidently be 
Success of the said that “the Swiss executive has developed 
Federal Oouncii. efficiency within the limits of its 

powers and opportunities,” and it has succeeded in carefully 
balancing the relations between the three nationalities, 
French, German and Italian, that inhabit the small country. 

Before concluding this description of the Swiss executive, 
mention may be made of an important federal officer, the 
Chancellor, provided for in Article 105 of the constitution. 

,, This officer is elected every four years by 

The Chancellor. , t 

the Federal Assembly, and holds office 
concurrently with it. He acts as the General Secretary of 
the Federal Council and the Federal Assembly, and “is 
under the special supervision” of the former. All steno¬ 
graphic work, work of translation, keeping of records and 
documents, and the formal organization of elections and 
of initiative and referendum votes, etc., form the duties of 
the Chancellor. All federal laws require his signature, not 
for their validity but for their accuracy. He is, thus, a 
mere “glorified head clerk” and his name must not lead one 
to consider him as great and powerful a figure as the 
German officer of the same name. 

THE federal judiciary 

The constitution establishes a ‘Federal Tribunal for the 
administration of justice in Federal matters’. At present it 

consists of 26*28 members, with 9 supple- 

It8 composition. 

mentary judges. They are all appointed 
by the Federal Assembly for a term of six years and are 
eligible for re-election. One of them is appointed President 
* Modern Democracies, Vol, I, pp, 398-^99# 
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and another Vice-President, each for a two-year term, and 
none of them is re-elected for another consecutive term. 
The salary of the President is 27,000 francs a year, while 
each of the other receives 25,000 francs. Any Swiss 
citizen eligible for election to the National Council, irrespec¬ 
tive of his legal ability and qualifications, may be elected a 
member of the Tribunal (Art. 108), provided he is not a 
member of the legislature or holder of any other office 
simultaneously. It seems to be a curious fact that the 
constitution, at least in theory, docs not lay down legal 
qualifications for a judge, although in actual practice only 
persons who possess legal ability are elected as judges. 

The Federal Tribunal has jurisdiction to try all civil 
cases between the Confederation and the cantons; between 
^ . Confederation and corporations or indivi- 

Its jurisdiction. 

duals; between Cantons themselves; between 
Cantons and corporations or individuals. It has also the 
power to try penal cases involving high treason against the 
Confederation and revolt against the constitution; all 
crimes against Law of Nations; crimes and political offences 
‘necessitating the intervention of the Federal army, and 
charges against Federal officials.‘ It has also jurisdiction 
with regard to '‘conflicts of jurisdiction between Federal 
authorities of the one part and Cantonal authorities of the 
other part; disputes between Cantons in matters of public 
law; complaints of violation of the constitutional rights of 
citizens and complaints by individuals of violation of 
concordats and treaties,’'"^ Curiously, the Tribunal has no 
power to adjudge the validity of laws passed by the legisla¬ 
ture and in this respect it is quite different, in its prestige 
and influence from the U. S. A. Supreme Court which is 
independent of the legislature and the executive in America. 


♦ Article 113 of the constitution. 
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So that because of its limited power and the mode of 
election of the judges and their tenure as well as the control 
of the legislature over the judiciary the Swiss have failed 
to establish an impartial and a powerful federal judiciary, 
and this becomes more noteworthy when it is remembered 
that they copied the Americans is several respects/’* 
Although it is true that the scope of jurisdiction of the 
Swiss judiciary has been constantly increasing, it seems 
improbable that it will ever attai i the constitutional position 
of the Supreme Court of the United States, and particularly 
possess the power to declare legislative acts unconstitutional. 
It would be contrary not only to Swiss but to continental 
traditions as well.t And the reason is clear: the Swiss have 
not provided for separation of powers; the Swiss legislature 
is the most powerful part of governmental machine and even 
that is under the people’s constant watchful eye, who exerci^^e 
direct control by means of Referendum, Initiative and Recall. 

The judges of the Tribunal are so chosen as to represent 
all the three national languages. The seat of the Tribunal is 

. at Lausanne, the capital of the French 

Its working. ^ 

speaking canton of Vaud. This was 
arranged as a graceful concession to the feeling of the 
Romance of Switzerland’, and also to keep the Tribunal 
free from the political atmosphere of Bern. The Tribunal 
is divided into three divisions each with eight judges, to 
try cases of public law and civil law. In trying criminal 
cases, the Tribunal is assisted by juries each consisting of 
twelve members chosen by lot from amongst the fourteen 
that are selected out of a list of 54, each party to the suit 
having the privilege to object to twenty names on this list. 
The jurors receive 25 francs per diem for services rendered. 

• Federal Polity, pp. 186—87. 
t Government and Politics of Switzorlaqd, p. 177, 
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POLITICAL PARTIES 

“The parties play a role far inferior to that of a party 
in France or England, because in the executive sphere the 
Houses cannot displace the Ministers, and in the legislative 
Absence of acute Sphere the Houses have not the last word 
party spirit. siiicc that bclongs to the people.”* Apart 

from this, there are other reasons for the absence of acute 
party spirit in Swiss politics. The sessions of the legislature 
are short and hence there is no time for development of a 
party; the members in the legislature sit district-wise and 
not in party blocks. The national government has few 
rewards to bestow upon its supporters, because the cantons 
enjoy vast powers. Appointments in the national govern¬ 
ment are made not for political purposes but on the basis 
of merit; the emoluments of office are too low to attract the 
attention of pushing men who seek favours. The Federal 
Council is elected on the basis of proportional representation 
and this does not encourage the formation of cliques. The 
existence of referendum and recall do not create parties m 
such a small country where voters always feel inclined to 
vote for their neighbours, measures attracting greater 
attention than men; and neighbours are more likely to 
support the favourite measures than candidates run by 
parties. And lastly, the Swiss people are, by nature, 
business-like men, and not made up of the stuff of which 
political parties are generally made. They dislike demons¬ 
tration at elections. 

In the beginning, political parties were formed over the 
, . question of States’ rights. Catholic Conscr- 

01(1 parties. 

vatives, who called themselves 'Federalists,” 
insisted on the guarantee of cantonal rights. It is of 
interest to observe here that the political party of the same 


♦ Modern P^mocraoiee, vol. I, p. 390. 
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name (Federalists) in America, under the leadership of 
Hamilton and Washington, stood for strengthening the 
central government and not the State governments, and 
thus pursued a policy in contrast with that of the Swiss 
Federalists. The other party, in Switzerland, was that of 
the Liberals who called themselves “Centralists” and favoured 
the extension of the power of the federal government. The 
War of the Sonderbund ended in the defeat of the Catholic 
Conservatives who, though defeated on the field of battle, 
continued with admirable organization and harmony. The 
victorious Centralists, later on, became divided into 
“Radicals” (Independent Democratic) and the ‘Right 
Wingers.* The strength of the Radicals continued to 
increase, as their advocacy for the adoption of referendum 
and initiative in the federation gained popular support. 
The constitutional revision of 1874 was a decisive victory 
for the Radicals who soon dominated Swiss politics. The 
Right Wingers soon disappeared. But Radicalism, in its 
turn, gave birth to Socialism which captured six seats in the 
National Council in 1890. The Socialist movement could 
not make much headway. “Already, however. Switzerland 
has attained a higher degree of democratic control than any 
other country, and, it has also made great strides toward 
collective ownership of its great industries. It is doubtless 
because of these facts and the wide diffusion of small 
property holdings that Socialism has remained relatively so 
weak in Switzerland as compared with Germany and 
France.”* 

Thus, the Catholic Conservatives and the Independent 
Democratic Radicals are the only important parties in 

Switzerland. The former gain a good 

PreBODti paitioB* 

following in the upper House and form a 
*Q'Overnmeat and Politics of Switzerland, p. 296. 
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Strong minority. They have a majority in the popular 
chamber, particularly because they are very strong in the 
biggest and most populous cantons that send a very large 
number of representatives to the National Council which is 
formed on a population basis. 

AMENDMENT OP THE CONSTITUTION 


The constitution provides for its complete or partial 
amendment at any time. “When either division of the 
Federal Assembly passes a resolution for the total revision of 
Two kinds of Constitution, and the other division 

revision, partial does not agree or when 50,000 Swiss voters 
and total. demand a total revision, the question 

whether the Constitution ought to be revised is in either case 
submitted to the people who vote Yes or No. If in either case 
a majority of the Swiss citizens who vote pronounce in the 
affirmative, there shall be a new election of both Councils for 
the purpose of undertaking the revision.'* (Art. 120). 

A partial revision may take place in one of the following 
two ways: (1) When 50,000 Swiss voters initiate a measure 
for partial revision, either by a simple desire or by presenting 
How a partial ^ complete draft of the amendment. But 

revision takes in the former case the Federal Council 

proceeds to draft the amendment after the 
Federal Assembly approves of the demand for revision 
along the general lines; and in case the Assembly disapproves, 
the question whether there shall be a partial revision of the 


constitution is referred to the people. And if they initiate 
a complete draft, the Assembly may propose its own draft, 
when both of them arc referred to popular vote. (2) An 
amendment to the constitution may be proposed by cither, 
or both, branches of the Assembly in the way ‘ prescribed 
for passing federal laws." Thus both the people and the 
legislature have a right to propose an amendment. 
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Compulsory 
referendum 
for amendment 
of the constitu¬ 
tion. 


In either of the above cases the amendment is referred 
to the people. It is considered to have been passed only 
when it has been voted for by a majority of 
the people in a majority of the cantons, in 
reckoning the majority the vote of a full 
canton being counted one and that of a 
half canton only half, and also by majority 
of the people voting in all cantons. That is to say, the 
amendment must be accepted by the people of at least lli 
cantons, and by the people of the whole confederation. 
Upto June 1921, twenty-nine amendments were referred to 
people of which all but one were accepted; of these only five 
were initiated by the people. One of these was initiated by 
117,494 voters, regarding Gaming Houses, in a complete 
form. The Assembly produced an alternative draft. Both 
drafts were referred to the people, when the result was: 


Votes for Votes against Cantons for Cantons against 
Initiative Draft 2G9.740 221,996 13.J 8} 

Assembly Draft 107,230 344,914 i 215 

CANTONAL GOVERNMENTS 


The part-states or cantons in Switzerland are of varying 
sizes, ranging from Graubunden and Bern with 2,746 and 
2,658 sq, miles respectively to Zug with only 93 sq., miles. 
Bern has the largest population, viz, 688,774 souls and 
Appenzell Interior (a half-canton) has the smallest, viz,, 
13,988 souls only. These cantons were admitted into the 
Confederation at diffrent periods, from 1291 to 1815, with 
their own institutions and constitutions. Before joining the 
union, most of the cantons were independent and sovereign; 
on joining the union they parted with only specified powers 
and retained their sovereignty in all other matters. And 
this account for the designation of the union as ‘Confedera¬ 
tion’ and not ‘federation’ as in othercountries. 
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The following table gives the area, population, and 
representation in the lower federal house of the twenty-two 
cantons that compose the Swiss Confederation: 


Name of Canton with year of joining 
the confederation. 

Area in 
sq. miles. 

Population 
in 1930. 

No. of 
Represen¬ 
tatives 
in the 
National 
council. 

Zurich (1351) 

8G8 

617,706 

28 

Bern (1353) 

2.658 

688,774 

31 

Luzecn (1332) 

576 

189,391 

9 

Uri (1291) 

415 

22,968 

1 

Schwya U291) 

351 

62,337 

8 

*Ob«Blden(129l) ... ... i 

190 

19,401 

1 

♦Nidwaldan (I2t)l) .. ... j 

106 

15,055 

1 

Glarua (1352) 

2(>1 

35,653 

2 

Zag (1362) 

93 

34.395 

2 

Fribourg (1481) 

645 

146,2.60 

7 

Solothurii (1481) 

306 

144,198 

7 

•Basel-Stadt (1501) ... ... 1 

14 

156,030 1 


♦Basel-Li^ad (1501) .. ... \ 

165 

92,541 1 

11 

Sohaffhauieo (loOi) 

115 

51,187 

2 

♦ A-ppenzell, A.—Rb. (1513) ... 1 

94 

48,977 

2 

♦Appenzell, I.—Rb. (1513) ... ) 

67 

13,988 

1 

8t. Gallon (1803) 

777 

286,362 

13 

Graubunden (1813) 

2.746 

126,340 

6 

Aargau (1803) 

542 

259,644 

12 

Thurgau (^1803) 

388 

136,063 

6 

Ticino (1803) 

1,086 

159,224 

7 

Valid (1803) 

1,239 

33l ,b56 

15 

Valais (1816) 

2,021 

136,394 

e 

Neuchatel (1815) 

309 

124,324 

6 

Geneve (1815) 

109 

171,366 

8 

Total ... 

15,944 

4,086,400 

187 


It is a half-canton. 


Each canton or half-canton is sovereign in so far as the 

constitution does not limit its independence. In some of 

the smaller cantons—Uri, Upper Unterwalden, Lower 

Unterwalden, Glarus, Appenzell Interior, and Appenzell 

Direct demo- Exterior—there is direct democracy. All 

craoy in some citizens form the popular and supreme 

Cantona. i . , ■ , 

legislative authority which also elects all 
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officers. In most other cantons there is either obligatory or 
optional referendum; in Fribourg alone there is no referendum 
in any form and this is the only example of a canton in 
Switzerland, with purely representative institutions. 

With the exception of the six cantons with direct demo¬ 
cracy, all other cantons follow the same general plan of 
cantonal government. Each has a unicameral legislature 
Cantonal elected by a popular vote (in ten of them 

legislatures. proportional representation) for a term 

of 3 or 4 years. The basis of representation is very low, 
350 to 500 inhabitants getting a member. The legislature 
is generally called the Grand Council. 

In all cantons the constitutions have to be ratified or 
amended by the citizens. In several cantons all laws must 
Araendmonfc of be referred to the people before being finally 
constitutions. accepted; and many financial measures are 
also similarly subject to obligatory referendum. To the 
cantonal constitutions, amendments may be proposed by 
cantonal legislatures as well as by initiative petition. 

Each canton has its executive power entrusted to a board 
or commission of five to seven members, known by various 
Cantonal names, e. Qr, Administrative Council, Small 

executives. Counci! or Council of State. Zug and 

Ticino elect the executive commission by means of propor¬ 
tional representation, while in most other cantons it is elected 
by the people by an ordinary vote. In Fribourg and Valais 
only, the commission is elected by the cantonal legislature. 
Each commission has a president and a vice-president. “As 
in the case of the Federal Council, the executive council of 
a canton acts as a board upon all matters of importance.*’* 
Its duties and relations w’ith the cantonal legislature are 
almost the same as those of the Federal Council vis-a-vis the 
f Q’OVQrnment aqd Politics of Switserlandi p. 320. 
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Federal Assembly, viz., the council is the servant of the 
legislature and carries out the latter’s decisions. 

Each canton has a judicial system of its own. Excepting 
Cantonal minor local differences, the general princi- 

judicianes. pjgc underlying the cantonal judiciary are the 

same in all cantons. There arc separate courts to try civil 
and criminal cases. 

The smallest unit of local government is the Swiss 
Commune, ‘‘Although limited as to territory, political 
Local govern- Communcs differ widely in population. At 
ment in Cantons, one end of the scale are remote mountain 
hamlets of less than fifty inhabitants; at the other, cities of 
the largest size up to and including Zurich with over 
200,000 people.**'^ There are 3,164 communes in the whole 
country. In larger' communes, where the local conditions, 
particularly the physical features of the territory, demand it 
there are smaller associations formed for strictly local needs. 
These are called Quarter Communes. In each commune the 
chief administrative body is the Communal Council of five 
to nine members chosen either by the town meeting or by 
direct popular vote. There is a president and a vice- 
president in each of these councils. 

All cantons have their education systems, remarkable 
for their universality and practical character. Teaching of 
Education in civics being compulsory, the Swiss are very 
cantons. citizens. Most cantons maintain agri¬ 

cultural schools, besides commercial secondary schools, 
and vocational schools “which prepare youngmen and 
women for the federal post, telegraph, telephone, and 
customs services.’' Army training receives particular 
attention. Careful attention is devoted to school hygiene, 
including periodical inspection, provision of baths for pupils, 


# Ibid. pp. 326-*27. 
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supervised sports and hikes through the most beautiful parts 
of the country, vacation colonies, milk cures, and school 
lunches/The cantons, on the whole, enjoy a very exten¬ 
sive measure of autonomy in school affairs, though the 
federal government subsidises cantonal education, and 
demands of the cantons a strict adherence to a high standard 
of education. 

All the cantons take due care to promote agriculture 
which bulks very large in Switzerland. They also undertake 
to promote industry and commerce. The cantons enjoy large 
powers for the administration of justice. 

DIUKCT DEMOCRACY 

Of all the countries in the world, Switzerland has 
retained, to the largest extent, the methods of direct demo¬ 
cracy, “Nothing in Swiss arrangements is more instructive 
Switzerland, the Student of democracy, for it opens a 

homo of direct window into the soul of the multitude. 
dtmociac>. Thcir thoughts and feelings are seen 

directly, not refracted through the medium of elected 
bodies/*! This has been possible in Switzerland because of 
several factors: the country being mountainous, there are many 
valleys each of which has a distinct territory and population, 
different from the others; the cantons are small, even the 
largest of them having a little over half a million inhabitants, 
and the average area scarcely reaches six hundred and forty 
square miles. “The people of such communities stand; as it 
were, in the midst of affairs. They are in a sense always at 
hand to judge of the conduct of public business. Their 
feelings and their interests are homogeneous, and there is the 
less necessity to part with their powers to representatives/ 

• Ibid. p. 337. 

t Modern Democracies, vol. I, p. 415, 

: The State, (Edition, 1900), p. 809. 
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America too has the institutions of direct democracy, but 
the need for them is greater in Switzerland, because here 
the number of laws passed by the legislature is very small 
and people have to supplement them. 

The two most important institutions of direct democracy, 
referred to above, are the Referendum and the Initiative, the 
former rectifying the errors of commission, and the latter 
those of omission, on the part of the representatives of 
the people. 

Referendum in Switzerland is obligatory for all constitu¬ 
tional amendments. Of this we have already made mention. 
Referendum in For Other laws, it is optional. This optional 
fdie confederation referendum is entirely of Swiss origin, and 

is the “result of the revolutionary movement of the thirties.*' 
It was adopted as a part of the federal constitution in the 
year 1874, though it had existed much earlier in the cantons 
of Valais, Graubunden, Bern and Geneva, even before the 
nineteenth century. It may be invoked in case of all laws 
and resolutions of general application. “In practice, treaties, 
the annual budget, money subventions for local improve¬ 
ments, and decisions upon concrete questions submitted to 
the legislature, such as cases of conflict of authority, 
approval of cantonal constitutions, etc., are exempted from 
the referendum.*’’'" Thirty thousand Swiss citizens may 
demand a referendum by submitting a signed petition, but 
in practice this number is largely exceeded. Eight cantons 
may also demand a referendum but no such action has ever 
been takea The time within which referendum may be 
demanded is ninety days after the passing of the law. In 
practice, nearly seven per cent, of the laws passed by the 
Federal Assembly have been rejected by referendum, which 
shows that people do take interest in law-making. 

• Ctoverwment aud JPoUtics of Switzerland, p. 153* 
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As regards cantons, referendum exists in all cantons for 
all changes in the Cantonal Constitution; in eight of them 
all laws and resolutions are subject to obligatory referendum; 
Roferendum in in seven of them there is optional referen- 
cantons. which may be demanded by a pres¬ 

cribed number (varying from canton to canton) of citizens; 
in three of them there is a distinction between obligatory 
and optional referendum; and in one canton only (Fribourg) 
there is no referendum for ordinary laws 

Though referendum has produced some good results in 

, . . . certain cases, it has met with adverse 

Its criticism. 

criticism for the following reasons: 

7. Smallness of the Vole. —In most cases the opponents to 
a measure go in larger numbers to cast votes, than its 
supporters who generally stay at home. There is thus a 
small proportion of voters who take interest in it, though 
the actual number depends upon the nature of the measure. 
Largest number of votes are cast on religious measures, then 
come railroad, school, and financial measures in descending 
order of importance. 

2. Inability of the Voters. —^The ordinary voters are not 
competent to form a serious and correct opinion on legislative 
measures, particularly those of a complex nature. The 
voters get printed copies of the measure, often produced at 
considerable costs to the public exchequer, and the real 
battle is left to be fought in the press and on the platform. 

5. It lowers Sense of Responsibility. —The representatives 
in the legislature become less responsible. Under party 
pressure they occasionally vote for a measure, when it is 
before the legislature, even when they consider it bad or 
harmful, hoping for its rejection by the people. 

4. Demagogy is encouraged. Though some people extol 
it as the most perfect institution, M. Droz complains that it 
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furnishes a basis for demagogy, and encourages the growth 
of professional politicians, whose ideas are systematically 
negative and who are constantly trying to spread discontent 
among others. But he concludes with the remark that the 
system has done more good than harm. 

On the whole, though it is imperfect like all human insti¬ 
tutions, yet in the existing circumstances, referendum has 
Value of reK'T^iv supplied a real want and by mitigating 
party feelings has done a valuable service. 
It has largely contributed to the making of Switzerland one 
of the most orderly and well governed states. And as one 
of the experienced Swiss legislators has remarked, “the 
referendum prevented but little good that we wished to do 
but by simply standing as a warning before us averted much 
evil ... In spite of possible backward movements, it did not 
condemn democracy to a halt, but has given steadiness to 
progress itself.’ * 

Initiathe is the device by which a certain number of 
citizens can propose a law and require a popular vote upon 


Initiative in the 
Confederation. 


it, in spite of the refusal, on the part of the 
legislature, to adopt their views. Initiative 


in the Confederation exists for demanding changes in the 


constitution as discussed before. Out of the ten amendments, 


proposed by initiative, only three were succe;;sful; whereas 


of the twenty-one proposed by the legislature, as many as 
seventeen were adopted. This shows “the much greater 
mortality of initiative than of legislative amendments.” In 
spite of all this “The permanence of the present constitu¬ 
tional initiative is assured, and there is considerable advocacy 
of the proposition to extend it to the enactment of ordinary 
federal lcgislation.”t But so far the demand to secure the 

• Government and Pol’tios of Switzerland, p, 161. 
t Ibid. p. 152. 
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extension of “the legislative initiative is not accepted 
because a legislative power in the people would inftinge the 
Federal principle of legislation by the unitary element and 
the cantons concurrently/’’*' 

As for the cantons, a prescribed number of citizens 
(varying from canton to canton) may “demand either a 
Initiative in general revision of the constitution or 

cantons. propose some particular amendments to it.” 

In the former case, the cantonal authorities either proceed 
to prepare a draft of the amendment along the lines 
suggested in the initiative demand and submit it to popular 
vote, or the very question (in certain cantons) whether 
there should be a revision of the constitution is referred to 
the people. For ordinary cantonal legislation, too, most of 
the cantons provide for initiative demand by the citizens. 

The Swiss hold that democracy is not complete unless 
the people have also a right to enact laws directly, and the 
Swiss view of initiative is used to supply this want. Un- 
democracy. ^ petition, the initiative demand is 

binding upon the legislature. Although it is a complement 
of the referendum, it was not introduced as such or simul¬ 
taneously with it. At first it was introduced as a means to 
prevent the legislature from neglecting the desires of the 
people. 

Though referendum has produced some beneficial 
results, initiative has been criticised by several eminent 
writers, including M. Droz and Herman Finer. The former 
Criticism of declares that ‘whereas a democracy ought 
Initiative. t:o rest on secure foundation, the new 

initiative puts the constitution in question at every point.’ 
He speaks of it as the beginning of a period of demagogy in 

♦ Finer. Theory and Practice of Modern Government, footnote on 
page 928. 
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which self-appointed committees have as much importance 
as regular governments; and thus it is a continual peril to 
the quiet and prosperity of the country and is ‘destined to 
accomplish a work of disintegration and destruction.* (This 
is, however, an exaggeration). But it is certainly absurd to 
suppose that the three or four successful initiative demands 
summed up the desires of the people. It reduces the sense 
of responsibility of the legislature; the people are not 
sufficiently qualified to form an opinion upon many legis¬ 
lative measures, “the results of a popular vote cannot be 
always deemed a true expression of the popular mind, which 
is captured by phrases, led astray by irrelevant issues, 
perplexed by the number of distinct points which a Bill 
may contain, and thus moved by its dislike to some one 
point to reject a measure which, taken as a whole, it would 
approve; no amendments to an initiative demand, however 
bad it may be, is possible; and it puts too heavy a burden 
on the voter.** 

Yet its advocates hope much from it. They think that it 
secures the sovereignty of the people; enables them to express 
dissatisfaction with their representatives if these fail to 
discharge their duties; stimulates the patriotism and sense of 
Supporters* view responsibility of the people who feel ‘more 
of Initiative. disposed to support the law they have 
shared in making* ; promotes political education of the 
masses ; reduces the influence of parties by enabling people 
to judge measures on their merits ; provides a check upon 
the legislature where the executive has no veto power ; and 
finally shows the authority (the People) which ‘can deliver 
a decision from which there is no appeal.* 

On the whole, speaking of the working of direct 
democracy in Switzerland, Brooks says that ‘'it is certain 
that in Switzerland the initiative and referendum have not 
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Brooks on direct caused the break-up of political organiza- 
democracy. tions. On the Other hand, they have 
increased somewhat the influence of minority parties.” The 
system has become “ a vital and free functioning part of 
the Swiss political organism,” and opposition to it has long 
since ceased to exist in Switzerland. 
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CHAPTER XX 


GOVERNMENT OF ITALY 


Lump tho whole thing ! Say that tlio Creator made Italy from 
designs by Michael Angelo ! (V-//*/- /'icuhi) 


Italy, the peninsular Kingdom of the Mediterranean, 
covers an area of 119, 764 square miles and has a population 
of 42,993,602, according to the census of 1936. The 
King of Italy enjoys the additional title of Emperor of 
Ethiopia, under Royal Decree of May 9, 1936, and a Law of 
May 18, 1936. The overseas possessions of Italy, now called 
the Roman Empire, cover an area of 1,406,257 square 
miles with a population of 9,453,375. Italy has at present 
a Fascist dictatorship. 

HISTORY OF THE CONSTITUTION 


Having lost her ancient empire and the glory that was 
hers, Rome fell an easy prey to the invading hordes of her 
Till the XIX neighbours. For several centuries Italy 
century. wore the chains of foreign yoke; she was 

hopelessly divided against herself. The north was ruled by 
Austria, and the south was under Spain. As late as the last 
decade of the eighteenth century, France (under Napoleon), 
made pretexts to free Italy from slavery. And freedom did 
come, but only to yield to French yoke. It was ultimately 
left to Mazzini and Garibaldi to direct and accomplish the 
movement for Italian liberation (1821-1848). The ousting 
of foreign rule did not. by itself, make an Italian nation. 
Mid-nineteenth “The Italian people as a whole, divided for 
century. centurics, into semi-fcudal principalities, 

oppressed by foreign rulers and absorbed in matters of local 
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concern, had no sense of national unity, no knowledge of 
freedom and no experience with parliamentary institutions.*** 
The remark of the great Italian statesman D’ Azeglio, viz., 
We have made Italy, now we must make Italians,** depicted 
the real state of Italy in 1S61. The country was poor; it 
was hopelessly divided; the north was industrial and the 
south agrarian; it had no colonics to profit by. And yet the 
glory of the past was encouraging the illiterate Italians to 
revivify their national life and secure for their country a 
position of prestige and honour among free nations. 

A choice had to be made in 1851, and accepting the 
cult of liberalism and democracy, which was finding favour 
with all other European nations, the Italians introduced 
parliamentary government. The Slat/do which Charles 
Albert had granted to Piedmont in 1843, was made the 
, basis of the new constitution of Italy. Thus 
i848:aparUa- was introduced a limited monarchy with 
legislative power vested in the King and a 
bicameral legislature, consisting of the 
Chamber of Deputies elected on a narrow franchise, and a 
Senate composed of life nominees appointed by the King 
from twentyone classes of people. “Parliamentary govern¬ 
ment, imposed from above at a time when a large minority 
of the population were illiterate, never became thoroughly 
acclimated in Italy’s political life.*’t This was due not so 
much to any lack of political leadership, as to “the absence 
of any solid basis, economic or the parliamentary system.**+ 
From 1861 to 1914, Italy worked the new system of govern¬ 
ment under the leadership of her Liberals, the political 
pendulum swinging only between the left and the right 

♦ Buell. New Q-overnmeats in Europe, pp. 36-37, 
t Ibid. p. 87. 

} OoIq. Modern Politics^ p. 163. 
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wings of their party. And though the Socialists had orga¬ 
nized a party in the last decade of the nineteenth century, 
they could not gather sufficient momentum to become a 
factor of any reckoning. In 1910, a Nationalist party was 
formed to follow ‘a policy of expansion and imperialism.’ 
In the next two years, Italy entered a war against Turkey, 
and on its conclusion obtained possession of Tripoli and 
Cycenacia, just to begin her colonial empire. 

When the world war broke out in 1914, Italy, refused 

to observe her terms of the Triple Alliance with Austria 

and Germany and declared her neutrality. A majority 

„ of the Socialists, and the Church opposed 

Failure of parlia- » • i t t t . 

raentarianism s entry mto the war, but a band of 

19iY- 18.^ Socialists, mainly composed of youths, led 

by Mussolini, preached the gospel of war 

and insisted on Italy’s siding with Great Britain and France, 

hoping thereby that Italy would become a great Power, As 

for the Triple Alliance, Mussolini dismissed it, saying, **It 

had been a marriage without trust, brought about more in 

order to counter-balance military power than by political 

necessity, ^ So far Italy had failed to get a recognition 

of equality with great Powers, and to found a colonial 

empire as great as that of Britain or France, and though 

she had wrested Tripoli from the already collapsing 

Turkish Empire, it was more of a liability than an asset. 

In short, Italy was seriously suffering from an inferior ity complex 

in the midst of European powers of the first rank. ‘*Such 

was the mood in which Italy entered the European war, 

largely as a result of balancing the offers made to her by 

either side, and hoping to find that in the end, if the wild 

promises of the Allies were fulfilled, she would at least be 

a really great Power. But the experien ces of the war were 

♦ Shftrmi^. MusaoUni, pp. 28-29. 
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disappointing.”* She had contributed to the success of the 
Allies in the war ungrudingly and with all the zeal of a 
nation trying to prove her mettle. Her sacrifice had 
made her almost a starving nation but the victory continued 
to warm the heart and soul of her youth. But when it 
came to settling the terms of the Treaty of Versailles, 
and dividing the spoils of war, her Allies deserted her. 
She had entered the war with hopes of augmenting her 
empire and her status. But though victorious in the 
battle-field, she was utterly defeated in the diplomatic 
battle. After four years of fighting ‘‘she awakened to the 
realities of the political game at Versailles and learnt the 
the real lesson of the war.'^t Mussolini, who had been 
the greatest supporter of Italy’s entry into the war, was 
now the most dissatisfied man in Italy. He attributed this 
failure to the incapacity and weakness of Italian statesmen 
at the helm of affairs. Consequently, he organized a vigo¬ 
rous opposition to the government and founded the Fascist 
„ . . , Party to wrest power from the Liberals 

Fascist rule in and push forward a vigorous programme 

for the regeneration and rehabilitation of 
Italy. How he wrested power from the parliamentarians 
and became the dictator of Italy does not need mention 
here.j He introduced into Italy a new system of govern¬ 
ment, and transformed her into the new Italian Corporative 

State, founded on the cult of Fascism. 

THE THEORY OP FASOISM 

To understand the real significance of the present 
Corporative State of Italy, it is necessary to know what 
Fascism implies. 

♦ Oole. Modern Politics, pp, 164-65. 

t Bharma. Mussolini, p. 89. 

X For a detailed and interesting account of the rise of Mussolinii 
readers may consult Sharma’s Mussolini. 
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It is often asserted that the Great War was fought to 
make the world safe for democracy. Nothing, however, 
is farther from the truth than the above assertion, if we 
concede that results are the indications of the object. 
It is true that with the signing of the Treaty of Versailles, 
the League of Nations came into existence to preach inter- 
Asa reaction to nationalism or international democracy* 
democracy. But a vigorous reaction to democracy soon 

captured the imagination of the youth in several European 
countries. In Russia, it took the shape of a violent 
revolution; in Italy, it started its career as an evolutionary 
revolution, founded on the old regime but removing from 
it the causes of its inherent weakness. Fascism, thus, 
began as a product of failure in war. It adopted as its 
symbol a bundle of rods and an axe. This symbolism has 
a double meaning. The axe represents the State authority 
and the bundle of rods represents the idea that in unity 
lies strength. Hence the whole symbol indicates authority 
and co-operation. 

Fascism places before the Italian Youth a definite 
standard of character. Right and wrong are related, 
essentially, to questions of character, upon the 
Place of proper formation of which depends the 

character. salvation of a nation. It aims at solving 

social and economic problems by renouncing, in the first 
place, materialism in all its forms; secondly, by developing 
“aesthetic sensibility;” thirdly, by substituting religious and 
truly Roman sense of social solidarity in place of the 
extreme Greek individualistic spirit; and lastly, by ‘rurali- 
sing civilisation.* Fascism claims that all this “would make 
possible a social unification of the Western world, the 
emergence of anew and vital synthetic civilisation com¬ 
pounded of the two great formative traditions of Europe, the 
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Greek and the Roman, spreading the fire of its faith by the 
force of example and enthusiasm, and by blending to its 
purpose all the powers of authority which it can succeed in 
infusing with spirit.’** 

Fascism is fundamentally “mystical as well as idealistic.” 
It includes Hegel’s conception of the Nation-State, minus^ 
Mystic and of course, his dynamic treatment of human 

ideahbtic aspect. gQ^iety. It inherits from the French 

Revolutionaries its Totalitarianism, Fascism demands of the 
individual unquestioned and active loyalty to the Nation- 
State which is the highest form of its political edifice; for to 
the Fascist there is “Nothing without the State; nothing 
against the State; nothing beyond the State”. The citizen’s 
activities must all be directed towards the exaltation of the 
State and if he feels no such loyalty, he has no claim to 
be a good citizen. Consequently, Fascism involves the 
ancient Greek concept of citizenship. Viewed in this 
sense, the Fascist State is a spiritual and moral fact 
in itself. It does not rest solely on the present, but is also 
linked with the past and transmits itself to the future. “It 
is the State which educates its citizens in civic virtue, 
gives them a consciousness of their mission and welds them 
into unity; harmonizing their various interests through 
justice, and transmitting to future generations the mental 
conquests of science, of art. of law and the solidarity of 
humanity. It leads men from primitive tribal life to that 
highest expression of human power which is Empire; it links 
up through the centuries names of those of its members who 
have died for its existence and in obedience to its laws; it 
holds up the memory of its leaders who have increased 
territory and the geniuses who have illumined it with glory 
as an example to be followed by future generations,” These 


** Laski. Fascism, pp. 8. 77-7* 
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words of Mussolini, sentimental and emotional, have made 
a successful appeal to the Italian youth which is now at his 
beck and call. Such a conception of the State naturally limits 
individual freedom to make the State omnipotent. And 
yet, “The individual in the Fascist State is not annulled but 
rather multiplied, just in the same way as a soldier in a 
regiment is not diminished but rather increased by the 
number of his comrades.” The Fascist State is not indiffe¬ 
rent to religion; it does not create its own God; it respects 
the God of the simple folk. 


The Fascist programme is, in consequence, intensely 
national. It rules out the necessity of a political opposition and, 
therefore, disapproves of the nineteenth century Liberalism 

Intense nationa- Democracy. It rests on the supremacy 

lism as against of the Nation and, consequently, opposes 

Socialism. The Fascists do not claim they 

democracy. 

have a definitely prescribed programme. 
They believe in action, in sentiment, and in what is actually 
taking place. ‘'Political and economic factors, according 
to Fascism, are neither predetermined nor eternal, but 
mobile and subject to change in different historical envi¬ 
ronments. * This largely accounts for the every day changes 
in the Fascist State. All activities of the citizen are, 
primarily, required to be directed towards the well-being 
of the State for the will of the individual must not differ 
from the will of the State. In the words of Mussolini, 
“Discipline must be accepted. When it is not accepted, 
it must be imposed.' There is no such thing as popular 
sovereignty. “Sovereignty resides not in the people, but in 
society juridically organised as a state.” This means the 
leadership of one man “who can crystallize its ideals.” 
Mussolini has supplied that leadership in Italy. 

• Baell. New Governments in Europe, p. 48 
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The Fascist State is not merely an administrative organi¬ 
zation. concerned with the political or economic issues; 
it is “totalitarian”, embraces all interests and activities, 
whether of groups or individuals and permeates the spiritual 
Totalitarian as- Content of life. Nothing can exist outside 
peot of fascism. ^bove the State. “One cannot be 

Fascist in politics . . . and non-Fascist in school, 
non-Fascist in the family circle, non-Fascist in the 
workshop.” Where Fascism departs most radically 
from the accepted doctrines of liberalism, socialism and 
democracy is in its conception of the liberty of individuals 
and groups. Individual rights are recognised by Fascism 
only in so far as they are implied in the rights of the State. 
Fascism, however, does not accept a bill of rights “which 
tends to make the individual superior to the State” and 
empowers him ‘^to act in opposition to society”. Freedom, 
whether political or economic, is a concession on the part 
of the State, and can be granted only on condition 
that it be exercised in the interest of society as a whole 
and within the limits set by social exigencies. Fascism 
recognises that individual ambition is “the most effective 
means of obtaining the best social results with the least 
effort” and regards a degree of economic liberty compatible 
with the social good. This liberty, however, must be 
severely curbed whenever it threatens to result in eco¬ 
nomic conflict and disturbance of public order. Measures 
of class self-defence, such as strikes and lock-outs, are, 
therefore, prohibited by Fascism. Economic justice is to 
be achieved, not in consequence of class struggle, but by 
means of Fascist syndicates subject to the authority of the 
State. It is particularly important, according to Fascism, 
that peace should be preserved in a country like Italy, 
which is poor in natural resources. Says Mussolini, “Public 
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order must not be disturbed for any motive, at any cost. 
Italy must have economic peace in order to develop its re¬ 
sources ... It is necessary for syndicalism and capitalism to 
realize the new historical reality: that they must avoid bring¬ 
ing matters to the breaking point, must avoid war between 
classes, because when such a war is fought within the 
nation, it is destructive. The government is at the order 
of neither group. The government stands above all groups 
in that it represents not only the political consciousness 
of the nation today, but also, all that the nation will 
constitute in the future.” Such, in brief, is the political 
philosophy of Fascism. 

The whole theory of Fascism is contained in the Labour 
Charter which has been described as the constitution of a 
new corporate Italian society. According to it, the 
nation is an organization having ends, life and means supe¬ 
rior to those of the separate individuals or groups who 
compose it. The nation is a moral, political and economic 
unity integrally realised in the Fascist State. Labour in all 
forms, intellectual, technical and manual, is regarded as 
a social duty and, as such, is to be safeguarded by the state. 
The Corporative State of Italy thus assumes a position 
of totalitarianism, high above the state of Western 
liberalism. 

And the most significant part of Fascism is the economic 
—not the political—standard from which the well-being 
of a Nation is to be judged. Thus Fascism has established 
the Corporative State with national economic development 
as its chief aim. 

The major task of those who drew up the Fascist 
programme was to find a middle ground between trust 
economy, capitalism, imperial expansion and rationalisation 
on the right, and a working class revolution on the left. 
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This programme may be summed up in four sentences: 
(a) Unite the propertied and privileged, (b) Smash the 
proletarian revolution, (c) Organize self-sufficient nations, 
and Oi) Establish a strong State. Fascist leadership was 
Economic able to Organize an effective united front of 

contioL propertied and privileged. Once such a 

front had been organized, the immediate task was the 
liquidation of the proletarian movement, including revolu¬ 
tionary political parties; the trade unions; the co-operatives; 
the working class newspapers; the defence organizations; 
the semi-military units. The method of liquidation was a 
secondary consideration. The need for smashing these 
, organizations was conceded by all of the propertied 
elements. The middle class elements who were the chief 
backers of Fascism proposed to preserve their property and 
their privileges by establishing self-sufficient economic 
systems within the boundary lines of each nation’s State. 
The success of a policy of economic self sufficiency was 
taken for granted by the Fascists, who believed that given 
land, resources, tools and labour, there was nothing to 
prevent a closely knit, well-governed State from charting 
its own course and leading a life quite independent of the 
world outside. To be sure, such a State would have to be 
prepared to fight for its right to self-determination and 
self-sufficiency. 

The programme for national self-sufficiency includes 
subsidies for peasant proprietors; the encouragement of work- 
Nationalisation i^ig handcraftsmen and protection for small 
of public tradesmen. It also calls for the nationa- 

utiiities. lisation of power, railroads, telephones and 

other public utilities which are essential to State adminis¬ 
tration and national defence. Finally, in developing its 
economic programme, the self-sufficient nation is compelled 
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to control foreign trade. By decreasing specialised produc¬ 
tion of commodities; by encouraging local and largely self- 
sufficient economic activities; by nationalising the key 
industries and by controlling foreign trade, the self-sufficient 
nation will restrict economic activity largely within its 
own borders. 

A programme of economic self-sufficiency was meaning¬ 
less unless it could be enforced. The menace of working 
class revolution and the uncertainty and chaos of the post¬ 
war world were further arguments in favour of a State 
strong enough to maintain law and order. Thus, Mussolini 
succeeded in creating a totalitarian State, strong enough to 
stand above all individuals, and above all class and sectional 
interests. This sovereign State would determine its foreign 
policy solely with a view to the advancement of its own 
interests. 

FASCISM IN ACTION 

Fascism had its beginnings long before the war of 1914. 
Theorists trace its origins in the writings of Saint Simon, 
of List, of Sorcl and of the Syndicalists whose ideas gained 

Its ori nn widespread support in Italy, Spain 

and Latin America. Syndicalism is a 
theoretical near neighbour to Fascism, involving a form of 
society akin to the corporative State of the Italian Fascists. 
The after-math of war and revolution fused the divergent 
middle class elements and the more aggressive elements of 
the ruling class into a propertied-privileged united front 
which carried the banner of Fascism to victory. The main 
body of Fascist support has been drawn in every instance 
from middle class elements. The leadership has been 
divided between the middle class and the ruling class. The 
unexpected violence of the labour crisis of 1919-20, so 
frightened shopkeepers, small factory owners, and business- 
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men whose financial position was none too secure that they 
joined the movement in haste and contributed liberally, 
even frantically to the fasci. The middle class mobilised 
youth launched a struggle both against Capitalism and 
against the revolutionary proletariat in the towns. As the 
Fascists moved towards power, their attacks on the big 
capitalists grew less severe. 

Fascism aims to perpetuate such basic institutions as 
private property, individual enterprise, small scale farming 
and trading, the church and the political State. Since most 
property and privilege are based on one or more of these 
institutions the Fascists in bidding for power can promise 
security to the well-to do and also to those workers who 
hold a position above the level of bare subsistence. Thus, 
unlike communism and Sovietism, Fascism respects and 
defends most of the existing institutions. 

In Germany, as in Italy, the militarist—fascist organiza¬ 
tions were formed expressly for the struggle to crush the 
The Facist revolutionary movement of the working 

orgnization. class. Local Fascist groups terrorised the 

labour movement, attacked trade union houses, smashed 
labour presses and thus in individual local combats, shot the 
leaders of their only real opponent—the working class 
revolutionary movement. 

The Fascist attacks upon the revolutionary movement 
lined up Fascism and big business on the same side 
of the class war fence. Business interests have helped to 
finance the Fascist movement, and many of the sons and 
grandsons of big businessmen together with the younger 
generation of the large landowners joined the Black Shirts 
in Italy and the Brown Shirts in Germany. The Fascist 
organization offered a fighting arm to a bankrupt and 
harassed capitalism, none too sure in many cases of the 
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police and armed forces. Consequently, the business 
interests provided the Fascist movement with funds and 
assisted it to attack working class organizations. Big 
business is safer in Italy under Fascism than it was before 
the March on Rome, in 1922. 

Italian Fascism made another important bid for big 
business support. Mussolini offers to the Italian employers 
something possessed by no system of private industry 
anywhere in the world; absolute security against strikes and 
against the sabotage which at earlier times had been so 
widespread in Italy. To-day. private employers in Italy can 
pile up costly machinery, lay in stocks of valuable materials; 
no one will damage them, no one will endanger their use¬ 
fulness by class struggle, no one will attack the security of 
private property. The industrialists to-day can count surely 
in their calculations upon freedom from strikes. In hindering 
strikes, he sees the real test of the true possibilities of Fascism. 
“Fascism accepts the reality of the social division of men 
into classes and wishes only to change their organization and 
to modify and clarify their rights and their duties to the 
nation. Bolshevism wishes to destroy the social classes 
solely for the purpose of imposing the dictatorship of a 
single class, the proletariat. All this goes to show the 
chasm that separates the two revolutions and illustrates the 
broad basis on which the Fascist regime has been built.“* 

Where Fascism has had its largest opportunity—in Italy 
—it has practically wiped out parliamentary democracy. 
The Italian Parliament is shorn of its powers. In its place 
is the General Council of the Fascist party, which is the real 
Pats an end to legislative and executive organ. Under the 
parliamentary Electoral Law of 1928, each of the thirteen 

democracy . 

national confederations sent in its allotted 
• Pennachio. Corporative State, pp. 16—17. 
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quota of the 800 names, that are submitted by the Grand 
Council of the Fascist Party; 400 of these 800 names 
selected by the Grand Council in consultation with the 
Ministry of Corporations, constituted the “official list’* of 
candidates to be voted on by the members of all syndicates. 
The 400 names were to be approved as a unit. If they were 
approved they constituted the new Parliament. If they were 
rejected, a new list of candidates had to be compiled. The 
Fascist Party, composed theoretically of the elite of Italy, 
was thus the real governing body of the nation. And since 
membership in the party is rigidly restricted, the great mass 
of the Italian people were subject to a political regime in 
whose conduct they had no direct voice. 

Fascism distinguishes sharply between the wage worker 
and the class-conscious movement of the 
proletariat. It aims to conciliate the wage 
worker and to draw him into the Fascist 
movement. It aims to destroy root and branch the wage 
workers’ cIass*co:iscious revolutionary organisations. The 
The Labour official attitude of the Italian Fascists 

Cnarter. towards labour is described in the Labour 

Charter drawn up by Mussolini and his confreres, and pro¬ 
mulgated on April 21st, 1927. The central theme of this 
Labour Charter is stated in Articles I and II: 


Tho Fascists and 
the wage 
workers. 


Article I.—The Italian nation is an organism possessing 
a purpose, a life and instruments of action superior to those 
possessed by the individuals or groups of individuals who 
compose it. The nation is a moral, political and economic 
unity integrally embodied in the Fascist State. 

Article II.—Labour in all its manifestations, whether 
mental, technical or manual, is a social duty. It is by virtqe 
of this fact, and by virtue of this fact alone, that labour falls 
within the purview of the State. When considered from a 
national point of view, production in its manifold forms 
constitutes a unity, its many objectives coinciding and being 
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generally definable as the well-being of those who produce, 
and the development of national power. 

The Labour Charter advances four propositions: 
(1) that the State is superior to the individual; (2) that labour 
Four proposi- is a social duty; (3) that it is better to 

preserve individual initiative under a system 
of private property than it is to establish socialism; and (4) 
that economic life must be planned and controlled through 
corporations which constitute a branch of the State 
machinery. The charter was an after-thought, drawn up 
rather hastily to meet the storm of proletarian oppositiem 
that threatened the Italian Fascist Regime during 1925 and 
1926. It outlines the policy of concessions to workers so 
long as they accept the Fascist dictatorship. 

Fascism and the proletarian revolutionary movement arc 
strongly antagonistic. Fascism builds on private property 
and profit economy. The proletarian class-conscious wage¬ 
workers aim to replace both institutions, by a socialized use 
economy. The success of one of these movements involves 
the destruction of the other. The Fascist road to power 
lies through the consolidation of the middle class, co¬ 
operation between the unified middle class and the ruling 
class; the winning over of vacillating working class elements, 
and a united attack against the organizations of the pro¬ 
letarian revolution. 

Fascist society is built upon profit economy. It contains 

an owning class and a working class. It accepts exploitation. 

Despite revolutionary promises. Fascist society does not 

The organization differ essentially from any other phase of 

of Fascist profit economy. Fascism preserves private 

Society. 

property and profit economy, but it has 
introduced two variants into the property code of 19th 
century capitalism. The first of these variants is the national 
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lisation of railways, power plants and other public utilities 
necessary to national existence. This principle of nationa¬ 
lisation has not been fully carried out even in Italy. On 
the other hand, the trend towards State capitalism is general 
in Western Europe. Governments are acquiring or investing 
heavily, in private enterprises and providing subsidies for 
shaky industries and insolvent banking in stitutions. The 
second variant in the private property principle is the duty 
owed by property owners to the nation. Under this variant, 
if a farm or mine or factory is unused or misused, the State 
may interfere and punish the property owner for his failure 
to make the best possible use of the property and thus to 
fulfil the social obligation he owes to the nation. Individual 
profit remains under Fascism as the chief incentive to 
economic activity. Fascist society is, therefore, a profit- 
motivated, acquisitive society in the same sense that Great 
Britain or the U. S. A. is acquisitive and profit driven. 

Fascist statesmen desire to bridge the gulf between 
exploiters and workers, while retaining the institutions of 
Claes coilabora- private property and profit. This they 
tion.No clafis war. j^Qpg do through a systcm of laws that 

aim to make exploiter and worker organic and subordinate 
parts of the Nation State. Long before 1919, this move¬ 
ment towards captital-labour co-operation was begun in the 
collective bargaining between employer-associations and 
trade-unions. It was continued in post-war Germany under 
a system of legalized factory councils and labour arbiters 
with theoretical jurisdiction over all labour disputes. It 
appeared in Great Britain as “Mondism” developed through 
joint committees of the employers* associations and the 
Trade Union Congress. It reached its highest stage in Italy 
in the system of class-unity organs that comprise the 
Corporative State. 
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The Italian Labour Code and the Law of Corporations 
declare the nation to be above all classes. The State aims, 
not to represent a class, but to unify the population and 
thus to eliminate class conflict. To this end, bosses and 
workers are legally forbidden to engage in any class war. 

The law of April 3rd, 1926, provides in Article 18. that 
“Employers who close their factories, enterprises, and offices 
without justifiable reasons and for the sole object of 
compelling their employees to modify existing labour 
contracts, are punishable by a fine of from 10,000 to 
1,00,000 lire.*’ “Employees and labourers who, in groups 
of three or more, cease work by agreement, or who work 
in such a manner as to disturb its continuity or regularity, 
in order to compel the employers to change the existing 
contracts are punishable by a fine of from 100 to 1,000 
lire.** The same law contains a chapter headed “The 
Labour Court** and reads: “All controversies concerning 
collective labour relations ‘are declared to fall* within 
the jurisdiction of the courts of appeal, functioning as 
labour courts.” Under this law, neither Trade Unions 
nor Employers* Associations can take the law into their 
own hands. Each issue, as it arises, must be settled by 
arbitration. If that fails, the controversy goes to the 
appointed court. One enthusiastic convert to Fascism, the 
former Guildsman Odon For hails this achievement of 
Fascism, as epoch making. “Capital and labour will lose 
their class character,” he writes in the year book of the 
International Centre of Fascist studies. “From the corpora¬ 
tion will emerge not the capitalist and the proletarian, 
but the manager and employee of production. The class 
struggle has ceased and has been replaced by the State 
Verdict.*** 


4 Survey of Fascism p. 157. 
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Italian Fascism outlaws strikes and lock-outs but legalises 
the private ownership of capital and the accumulation of 
profit by the capitalist. Strikes and lock-outs are merely 
two aspects of a conflict which is rooted in the system of 
private property in the production of goods and private profit 
No strikes and from the exploitation of workers. Thus 
no lock-outs. causes of class struggle remain in Italy, 

although some of the superficial aspects are forbidden. 
Strikes of serious proportions occurred in Italy during 1923, 
1924 and 1925, before the machinery of the Corporative 
State was in working order. Since that time, wages have 
been reduced, the hours of work have been extended, 
unemployment has increased, and the standard of living, 
of the wage-working masses has been lowered, and yet major 
labour disturbances have been rare occurrences. Official 
sources give the number of strikes as 233 for 1924, and 211 
for 1925. The militancy displayed by the Italian workers 
during 1924 and 1925 led to vigorous government interven¬ 
tion. The results of this intervention appear in the 
Agreement of Vidoni Palace (October 2nd 1925) under 
which the Italian bosses officially recognized the Union of 
Fascist Syndicates as the representative of the workers; the 
workers officially recognized the General Confederation of 
Industry as the representative of the bosses; both agreed to 
submit disputes to a joint board and factory committees were 
dissolved. By this agreement the Fascist Trade Unions, 
which represented less than 20 per cent, of the workers, 
gained official recognition as the sole spokesmen for the 
wage-working masses. 

How were such results achieved ? Through a policy 
which unified the middle classes, strengthened the owning 
peasantry, and isolated the wage-working masses. During 
the revolutionary period from 1919 to 1921, many of the 
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peasants stood with the workers for the overthrow of 
capitalism. To-day these peasant elements seem to have 
made common cause with the propertied and privileged. 
Italian Fascism has consolidated sufficient support behind its 
programme of class collaboration under a unitary State to 
isolate the class conscious workers and compel them for the 
time being to accept its verdicts. The institution through 
which such results have been achieved is the legalized 
syndicate, functioning through the Ministry of Corporations. 

A Fascist corporation is an organization of syndicates. 
Syndicates are legally recognized and chartered associations 
of employers of workers, and of intellectuals. Thus the 
Syndicates and corporation, functioning under the Ministry 
Corporations. Corporations, is a part of the essential 

machinery of the Fascist State. The Charter of Labour 
describes the function of syndicates and corporations in 
Article 6: 

“The trade associations (syndicates) legally recognized 
guarantee equality before the law to employers and emplo¬ 
yees alike. They maintain discipline in labour and 
production and promote measures of efficiency in both. 
The corporations constitute the unifying organization of the 
elements of production (capital and labour) and represent 
the common interests of all. By virtue of this joint repre¬ 
sentation and since the interests of production arc interests 
of the Nation, the corporations are recognized by law as 
organs of the State.” 

Alfred Rocco is credited with the revival of the term 
‘ corporation and with stripping revolutionary implications 
away from syndicalism. This idea, Rocco said, “is nothing 
but our ancient corporationism. The corporations, which 
were overthrown by the individualism of the natural rights 
philosophy and by the equalitarianism of the French 
Revolution may well live again in the social ideas of Italian 
Nationalism. In the corporations, we have not an absurd* 
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equality, but discipline and differences. In the corporations 
all participate in production, being associated in a genuine 
and fruitful fraternity of classes.” 

The Italian Labour Charter (Article 3) provides that 
organization whether by trades or by syndicates is unrestric¬ 
ted, but only the syndicate legally recognized by the State 
and subject to the State control is empowered: (a) "To 
legally represent the particular division of employers or 
employees for which it has been formed;” (ft) "To protect 
the interests of these as against the State or as against other 
trade organizations;” (c) "To negotiate collective labour 
contracts binding upon all those engaged in the branch in 
question;” and (d) "To levy assessments and to exercise, in 
connection with the branch specified functions of public 
import.” 

Ten per cent, of the employers or workers in any field 
may organize a syndicate, secure legal recognition and speak 
and bargain in the name of the entire group. This last 
provision has made it possible for a small minority of Fascist 
workers to organize, secure official recognition and bargain 
in the name of the entire body of workers. 

The system established in 1926 provided for 13 syndi¬ 
cates. These included a syndicate of employers and one of 
employees in industry, in agriculture, in merchandizing, in 
maritime and air transport, in land transport and inland 
navigation, and in banking. The 13th Syndicate was that 
for intellectuals. By 1929, about 3,798,000 employers, 
8,048,000 employees and 143,000 intellectuals had enrolled. 

The law of corporation (Article 42) provides for uniting 
the national syndical organizations of the various factors of 
production, employers and manual workers, and intellectuals' 
in a definite branch of production, or in one or more 
definite categories of enterprises. The organizations thus 
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joined constitute a corporation. “Each corporation is 
established by a decree of the Ministry of Corporations/* 
Besides the Ministry of Corporations, created in 1923, there 
is a National Council of Corporations, created in 1925 and 
greatly strengthened by the law of March 20, 1930. The 
National Council consits of about 100 members, represen¬ 
ting the 13 national syndicates and certain government 
departments. The National Council is subdivided into 
sections: one for industry, one for agriculture, one for 
merchandizing, one for marine and air transport, one for 
land transport and inland navigation, one for banking, and 
one for the professions. As the powers of the Council of 
Corporations are extended, it takes on more and more of the 
character of a national planning council, with certain 
authority to control, veto and initiate economic policy. 

Syndicalists have long urged that community life should 
be organized in economic rather than in geographic units. 
The National Council of Corporations, therefore, gives 
Italian Government a definitely Syndicalist slant. The same 
form of organization is continued through the entire Corpo¬ 
rative State of the Italian Fascists. 

The Charter of Labour laid down that work is a 
“social duty,” and that collective labour contracts are to 
What Charter of concrete expression of the solidarity 

Labour did for existing between the various factors of 
the woikers. production. Secondly, that wages were to 
correspond with the normal demands of life, the possibilities 
of production and the output of labour. Thirdly, that the 
worker has a right to a weekly day of rest which must fall 
on a Sunday, and an annual holiday with full pay. Fourthly, 
that a bonus shall be paid on discharge calculated on the 
period of employment and rates of wages. Fifthly, that a 
worker shall not be discharged for sickness, provided it does 
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not exceed a certain period (now fixed at four months). 
Sixthly, that labour exchanges shall be established, and that 
compulsory insurance shall be extended. Seventhly, that 
syndicates are to assist their members and non-members in 
all matters, specially in cases arising out of disputes about 
contracts or insurance. 

Workers and employers are divided into four groups 
representing, on the broadest lines, the main activities of the 
country—agriculture, industry, commerce and banking and 
insurance, while a fifth group consists of professional workers. 
Nino The organization is based on twin syndi- 

Ooniodoraiions. cates of workeis and employers in each of 

the several branches and sub-divisions. These syndicates are 
affiliated to the confederations of which the provincial unions 
are the decentralised executive organs. In this way, there are 
twin confederations of employers and employed for agricul¬ 
ture, industry, commerce, and banking and insurance, while 
the confederation of professional workers stands alone. Both 
the federations and confederations are subject to the 
supervision of the Ministry of Corporations. 

In 1934, twenty-two category corporations were formed 


whose task is to regulate production as a whole. The 
Aim of corpora- corporations act (a) in an advisory capacity 
on all matters affecting the activity for 
which they are formed; (^o) for the settlement by concilia¬ 
tion of trade disputes; (c) for regulating relations between 
the various activities represented on the corporation; (d) 
for determining conditions of apprenticeship; (e) for regulat¬ 
ing and co-ordinating production; (/*) for drawing up tariffs, 
regulating royalty-charges and rates for services and commo¬ 


dities sold to the public by companies or corporations operating 
under concessions such as water, gas, power, transport, 
etc.; (a) in an advisory capacity on collective contracts. 
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In the corporations, employers and employed meet on 
equal terms and in equal numbers; there are also technical 
experts and three members of the Fascist party whose duty 
is to watch the interests of the “consumer **—L e., the 
nation as a whole. Through the machinery of the Corporate 
State representatives of every profession, trade and occupa¬ 
tion are called upon to play their part in building up the 
well-being of the country. 

Under the law of 29th March 1928, labour exchanges 
are set up at the offices of the local workers* syndicate so 
that men or women seeking employment register according 
to their trade or occupation. The labour exchanges are 
^ ^ ^ controlled by a committee consisting in 

Labour exchanges. 

equal numbers of employers and workers 
appointed by their representative syndicates, the chairman 
being the secretary of the local branch of the Fascist party. 

Unemployed workers must register at the labour 
exchanges. This ensures that employers and those seeking 
work are put into immediate touch. There is, however, no 
compulsion that the employer must engage a particular 
worker. Through the figures supplied by the syndicates 
and federations, statistics are always available of the incidence 
of unemployment. 

While the establishment of the corporative system 
definitely means the end of laissez faire^ which in Fascist 
opinion is inseparably associated with decadent capitalism 
End of capita- and outworn democracy, the Fascist govern- 
ment denies that it will mark the end of 
private initiative. The corporations, it is admitted, will 
function as State organs. The State itself, however, will 
intervene in economic activities only when the corporations 
have failed to harmonize conflicting economic interests, and 
will then act as the representative of the great unorganized 
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mass of consumers—the collectivity of citizens. According 
to Mussolini, the corporations will function 'under the 
Aegis of the State” for "the development of the wealth, 
political power and welfare of the Italian people.” 

The effect of the corporative system on relations between 
capital and labour also raises a number of questions. Each 
corporation, will be expected to make a study of the 
manufacturing cost of its product. It will then set a "fair 
price” which must assure a margin of profit for the employer 
and proper remuneration for the worker without overcharg¬ 
ing the consumer. 

Workers and employers arc obliged to resort to the 
procedure of conciliation or to the courts for the settlement 
, of their conflicts. The Ministry of Corpo- 

Labour courts. 

rations must always attempt to effect a 
reconciliation between opposing groups of workers and 
employers. Only when this procedure has failed can the 
dispute be submitted to a special section of one of Italy's 
16 courts of appeals, acting as labour court. This section 
is composed of three magistrates and two citizens acquainted 
with the technical aspects of labour and production. The 
labour courts have jurisdiction over all collective, as 
distinguished from individual, conflicts between workers and 
employers. The verdicts of the labour courts are binding, 
and employers or workers who refuse to abide by them are 
subject to fine and imprisonment. Individual labour 
conflicts must be submitted to ordinary courts, assisted by 
two experts, one selected from the employers and one from 
the workers. 

The majority of collective labour conflicts have so far 
been settled without recourse to the labour courts, either by 
special conciliation commissions provided for in certain 
collective contracts, or by the Ministry of Corporations, 
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Only two cases of national importance have been submitted 
to the labour courts. The first decided on July, 28,1927, 
involved the interpretation of a contract regarding the 
remuneration of workers in rice fields. The second, decided 
on January 28, 1928, concerned the interpretation estab¬ 
lishing the scale of wages for workers in maritime transpor¬ 
tation. In both the cases, the decision was in favour of the 
workers. The labour courts, while directly subject to the 
control of the government, are in general regarded as 
impartial by both workers and employers. 

THE LEGISLATUKE 

When we begin to understand the present frame of 
Italian Government, we must remember that Mussolini has 
tried to keep, at least in all outward appearances, all the 
Old form but older parts of the machinery which were 

now spirit. established under the Piedmontese SlaitUo 

of 1848. But what he has really done is to change the 
whole spirit of the constitution so as to take away all its 
democratic (as conceived in the Liberal sense) features, 
replacing them by a quicker method. This is true of all 
branches of the administration. 

The legislature consists of, as it did before the Fascist 
Bicameralism ^ule, two chambers, the Senate and the 

contmu-d. Chamber of Deputies. Mussolini had 

entered the Italian Parliament as the leader of a very 
compact and strong minority party. Consequently, he 
retained in his first (coalition) cabinet leaders of several 
other groups. But he soon found that he had to depend 
upon uncertain votes of the non-Fascists in the Chamber of 
Deputies to have his measures accepted. Therefore, he 
dissolved the Chamber and appealed to the country. New 
elections were held on 24th April 1924, under a new system 
pf elections which he had introduced. According to this 
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system, the country was divided into fifteen large constituen¬ 
cies. Each party contesting the elections produced its list 
of candidates in each constituency. The voters were asked 
to vote for party lists, e. g., a voter had to vote either for 
the Fascist list or for the Social Democrats’ list, or the 
People’s Party list, and so forth. He had no choice to 
select his candidates from the lists. The votes secured by 
each party in all the fifteen constituencies were then added 
up. The party which secured the largest number (at least 
40 per cent.) of the votes polled was automatically assigned 
two thirds of the total seats (in the Chamber) to be filled 
up, v'z.j 356 seats out of the 535, and the remaining 179 
seats were distributed among other parties in proportion to 
the votes secured by them. In that particular election the 
Fascists obtained 356 seats for 4i million votes polled, 
against 179 seats of the opposition parties for 3 million 
votes. 

On May 17, 1923, a new Electoral Law* came into 
effect. The whole country was considered as one electoral 
unit. The Fascist syndicates were asked to nominate eight 
hundred names for filling up 400 seats in the Chamber (its 
total reduced strength). The other legally constituted 
bodies and associations, the object of which was “cultural, 
educational, charitable or propagandist,” and which existed 
because they had a national importance, were asked to 
nominate two hundred candidates. 

The eight hundred candidates nominated by Fascist 
syndicates were assigned to them thus: Agriculture 192 
(Employers 96, Employees 96); Industries 160 (Employers 

* According to this law franchise is granted to men of 21 years of 
age, and also to men of 18 years, if married or widowers with 
sons, who are paying a syndicate rate, or taxes to the amount of 
180 lire, or are receiving a salary or pension from any public 
institution. 
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80, Employees 80); Commerce 96 (Employers 48, Employees 
48); Ship and Air Transport 80 (Employers 40, Employees 
40); Land Transport and Inland Navigation 64 (Employers 
32, Employees 32); Banks 48 (Employers 24, Employees 
24); and Professional Men and Artists 160. The whole list 
of 1,000 candidates was then examined by the Grand Fascist 
Council; only 400 names were retained (the Council was 
authorised to reject any names and substitute new ones of 
its own choice). This final list of 400 candidates was 
submitted to the voters who were merely asked to say Yes 
or No to it, without choosing any candidates on it. 

In case of an unfavourable verdict, the various associa¬ 
tions were to prepare their own lists to be resubmitted to 
the voters. All candidates on the new list securing the largest 
votes were to be declared elected, and the seats reserved for 
minorities were then to be distributed among the other lists 
in proportion to the votes polled by each. 

According to the above electotal plan, the first plebiscite 
was held on 24th March, 1929. The list consisted of 400 
Fascist candidates (who were of at least 25 years of age). 
Out of the total of 9,673049 registered voters, as many as 
8,663,412 went to the polls, and of these 8,519,559 voted 
for the list and only 135,761 against it. In this way, the 
first all Fascist Chamber came into being on 24th March, 
1929. As Mussolini had declared on 11th December, 1933, 
the Chamber did not please him. Consequently, another 
Chamber was elected on 25th March, 1934, on corporative 
basis, all the 400 candidates on the Fascist list having been 
elected. At that election 95*5 per cent of the registered 
voters went to the polls. And of these 99*84 per cent 
voted in favour of the national list of candidates. 

This meant the establishment of a cent per cent. Fascist 
Chamber, 



GOVERNMENT OF ITALT 


m 


It was on December 14, 1938, that Mussolini issued a 
decree abolishing the Chamber of Deputies, which had been 
A new Chamber in existence for ninety years, and replaced 
established. ^ Chamber of Fasci and Corporations, 

which met for the first time on 23rd March, 1939. The 
new Chamber consists of 650 members of whom 150 arc 
the members of the National Council of the Fascist Party, 

Its membership remaining 500 are representatives 

of the National Council of Corporations. 
Besides, the Head of the Government and the members of 
the Fascist Grand Council (excepting the Senators and 
members of the Royal Academy) arc ex^o/ficio members of 
the Chamber. The members must be at least 25 years of 
age; they enjoy the same privileges as the former deputies, 
and are called National ComscUors\ 

The Chamber must meet every year. It performs its 
duty in three ways, through the full assembly, through the 
Working of the Budget general commission, and through 
new Chamber. legislative commissions. All measures, 

previously approved by the Fascist Grand Council are 
debated in the Chamber, as also in the Senate, and are 
submitted by the Duce to the King-Emperor for sanction and 
promulgation. 

The Senate, too, received its share of new modelling at 

the hands of the Fascists. Under the Statuto of 1848, it 

_ ^ was composed of princes of the royal house. 

The Senate. , . , r- . i , 

and an indefinite number of members 


The Senate. 


nominated by the King from 21 specified categories, viz.. 
Archbishops and Bishops; President of the Chamber of 
Deputies; Deputies who had served for six years or in three 
legislatures; Ministers of State; Ministers’ Secretaries of 
State; Ambassadors; Envoys extraordinary of at least three 
years service; first presidents and presidents of the Court of 
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Cassation and the Courts of Appeal; the Attorney General, 
Procurator-General; Presidents of chambers of Courts of 
Appeals, of three years service; Counsellors of the Court of 
Cassation and Court of Accounts; Advocates and officials 
of five years standing; Generals of the army and the navy; 
Counsellors of State of five years service; Members of 
Provincial Councils; Prefects; Members of the Royal 
Academy; Members of the Supreme Council of Public 
Instruction; those who had, in any other capacity, honoured 
the nation; and persons who had for three years paid 3,000 
lire in direct taxes. This clearly indicates that the Senate 
both for the qualifications of its members and their age, was 
an extremely cautious body of conservative—yet enlighten¬ 
ed, responsible and cultured—persons representing the best 
riches, talents and aristocracy of the nation. Naturally, 
it opposed some of the Fascist measures, denounced the 
abolition of parliamentary system, condemned the Matteotti 
affair, and even disapproved of the Electoral Law of 1928. 
The chief opposition came from a band of forty liberal 
Senators. In the design of Mussolini, opposition finds no 
place. Therefore, he filled it with a large number of mem¬ 
bers, nominated by the King from the 21 categories above 
mentioned, but all of them of the Fascist Party. This 
enabled him to make the Senate, too, a docile body, ready 
to ditto the measures introduced by the head of the 
government. 

The Italian Senate was modelled, from its very inception, 
on the lines of the British House of Lords. Even during 
the last seventeen years it has undergone very few changes, 
though it has gained much in prestige, “because the real 
authority and influence of the Chamber have been diminish¬ 
ed.” Before the advent of the Fascists, if the Chamber 
rejected a Bill, the Senate had no opportunity to consider it, 
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nor could a minister resign on an adverse vote of the Senate. 
It is now provided that the head of the government may 
refer a measure, even if it has been rejected by the Cham¬ 
ber, to the Senate and on the latter’s favourable vote he 
may “transmit it to the Chamber for reconsideration 
without debate and for decision by secret ballot.” 

The President of the Senate is appointed by the King; 
the Senate decides by a secret ballot as to who should be 
Presiding officer recommended for appointment by the King, 
of the Senate. But for all practical purposes the head of 

the government (Mussolini) has so far controlled the appoint¬ 
ment. Each Senator gets 100 lire for each day of atten¬ 
dance, the maximum payable per annum being 10,000 lire. 

The Senate consists of 408 members (including 8 Royal 
Princes). It appoints seven standing committees for 
^ pre-consideration of measures referred to it. 

Senate at work. i • 

Of these, the Committee on Foreign affairs 
has enjoyed great prestige on account of the nature of 
measures it considers: it discusses all treaties Italy enters 
into. The discussions in the Senate are valuable, but they 
are more or less “academic”, and “irresponsible”. Hence, 
the Senate does not fit into the whole scheme as a 
thoroughly useful organ of national power'’.’*' The present 
government commands a majority in the Senate, and has 
cent percent, membership in the Chamber. Therefore, the 
importance of the Italian Parliament is gone; any measure 
introduced by the head of the government is sure to 
pass, there being almost no opposition to it. It will not 
be incorrect to say that the skeleton of the Parliament 
is continued because the Fascists pay lip-loyalty to the 
Staiuio of 1848, but in essence the whole power of law 
making has really shifted to the head of the government. 


* Speooer. Goyernment and Politics of Italy, p. 157* 
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THE EXECUTIVE 

The King of Italy still continues to be the nominal 
ruler. Succession to the Italian Throne is governed by 
Position of the Salic Law, according to which it passes to 
and through males; ‘‘but it is now monar¬ 
chy not by divine right or inherited right, but by the 
cordial acceptance of the Italian people, manifested in the 
plebiscites (1860-1870) of the several regions, It is firmly 
based on the Italian people’s regard for the Savoy Dynasty’s 
public services and the people’s free loyalty to the King as 
the symbol of national unity, above parties and factions 
and region”.^" The count of Savoy, and later on its duke, 
was accepted as King in 1861, on his granting to the 
Italians the extension of the Piedmontese Statuio of 1848 
to the whole country. And his grandson, King Victor 
Emmanual III, is the reigning King of Italy, 

On December 24, 1925, a law was passed which intro¬ 
duced a very significant change in the executive branch 
of the government. Till the advent of the Fascists, 
kingship was of the limited type. The real power lay with 
a cabinet responsible to the parliament, though in theory 
the King continued to exercise the nominal power of 
appointing the prime minister and dissolving the Chamber. 
But the new law of 1925, though still retaining the King 
as the nominal ruler of the country and the Commander-in- 
Chief of all the armed forces, transferred all effective 
power to ‘'the head of the government*’ (the Prime 
Minister who, till 1925, was a conventional chief of the 
cabinet), by legalizing the latter’s posit'on and functions. 
This law states that the executive power is to be exercised 
by the King with the aid of his government. And government^ 

* For a detailed acconat of this event, see Sharma’e Mustolioi, 

Chapters VI and Vll. 
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here, means the head of the government (the dictator, at 
present Mussolini), who is nominated and removed by the 
King alone, to whom he is responsible. 

The “head of the government” is, therefore, the real 
head of the executive. He appoints his colleagues, 
members of the cabinet, who have a right to attend either 
Head of the Chamber but vote only in the Chamber 

government. which they are members. He directs 

the whole policy of the government and co-ordinates its 
work; he is responsible to the King alone, for the adminis¬ 
tration of the country; he can remove any cabinet minister 
from his office. He controls all legislation too; no question 

or measure can be included in the agenda 

Hi 8 powers. 

of either house of the legislature without 
his clear consent; he can demand that a bill rejected by the 
legislature be reconsidered by it, after a lapse of three months, 
when there is no debate but voting by secret ballot; he may 
demand that a measure rejected by any chamber be further 
considered by it. He is, in fact, the head of all political, 
economic and moral forces of the country. There is 
only one political thought and one policy of the state in 
Italy, and that is the thought and policy of the head of 
the government. He can create any ministry and likewise 
abolish it; his life has now been made secure, any attempt 
on it being punishable with death penalty. 

The law of 1926 has extended, very largely, the power 
of the executive.. The head of the government, with the 


consent of the King (and under the present circumstances 


Promulgation of 
laws by the head 
of government. 


the King’s power is nominal), can promul¬ 
gate any decree, having the force of law, 
affecting “the executive power, and the 


organisation of the state administration"* Whenever 


* Baell. Kew Oovernmenta io Europe, p. 66, 
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urgent action is necessary, any other decrees with full 
force of laws can be issued; they must, however, be pub¬ 
lished immediately and referred to the parliament within 
two years. Conferment of such vast powers upon the 
executive has been subjected to severe criticism. Though 
the Fascist government maintains that the law of 1926 
“regulates and limits a power which would otherwise be 
subject to abuse”, the critics attack it on the ground that 
"the government has frequently promulgated legislation 
by decrees without giving it publicity, that it has failed 
to consult Parliament within the prescribed period of time 
and that the law of 1926 legalises a dangerous encroach¬ 
ment of the executive power on the legislature”.* There 
is, undoubtedly, much truth in the criticism. 

The executive has acquired further powers under other 
laws. A law of December 24, 1925, empowers the 
Power to government to dismiss any civil or military 

dismiss offi.ers. officer who has failed to be loyal to his 
office or has acted in a way hostile to the government. 
Another law of the same date authorises the government to 
amend the penal code and the civil code, and to reorganize 
the whole structure of the judiciary. The government has, 
since then, introduced several changes in the law codes. 

Thus the executive in Italy has been considerably 
strengthened of late. It exercises almost unlimited powers; 
the head of the government is responsible to the King alone; 
there is no such thing as joint responsibility of cabinet; there 
is no hostile legislature and therefore no fear of break in the 
policy of the government.f 

The cabinet as reorganized on June 9, 1936, consists of, 
basides the Prime Minister (Chief of the Government and 
• Buell. New Governmente in Europe, p, 66. 
t Go»a* The Making of the Oprporate State, pp, 107410. 
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Th© cabinet Minister of the Interior, of War, of the 
Navy, and of the Air), ten more ministers 
who are respectively in charge of Foreign Affairs, Colonics, 
Corporations, National Education, Agriculture and Forests, 
Finance, Justice, Communications, Press and Propaganda, 
and Public Works. 


THE FASCIST PARTY AND TUB GOVERNMENT 
No account of the government of Italy is complete 
without a full understanding of the place of the Fascist party 
- in the administration. Prior to the Fascist 

party govern- rulc, Italy, like all other parliamentary 
countries, had several political parties in 
the country and in the legislature. The first act of the 
Fascists, after assumption of office, was the gradual driving 
out of all other political parties from participation in the 
government. They assigned two reasons in support of this 
act, viz., the parties had vacillating programmes ill-suited to 
the needs of Italy, and secondly, the country required one 
fixed political as well as economic thought to guide its 
progress. In 1929, therefore, none but the Fascists were 
allowed to seek election to the Chamber of Deputies. This 
step gave the party complete control of the machinery 
of administration. All other political parties have, conse¬ 
quently, become extinct. 

Though started for the first time in November, 1919, 


the Fascist Party adopted a definite national programme 


Programme of 
Fascist Party. 


two years later (1921). It was, at that 
time, a Voluntary militia placed at the 


service of the nation.’ Its membership was then estimated 


at 151, 644, and included men from almost all professions. 
The party professed to be a band of selfless national 


workers, yet in its ranks were many persons who had joined 
it with $?Ifish ends. These were slowly driven out of the 
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party. The aim and methods of the party may be found in 
the following stray sentences from Mussolini's speeches: 

'*(1) We want to make Rome the city of our ideals, a city 
cleaned and purified of all those elements which currupt 
and defile her. 

“(2) Discipline must show itself under the form of a 
command or of an act of force. 

“(3) Violence is not immoral. On the country, it is 
moral .... On the other hand, violence is decisive. 

'*(4) Our programme is simple: we wish to govern 
Italy .... It is not programmes that are wanting for 
the salvation of Italy, but men and will power. 

^‘(5) I think that the regime can be largely modified 
without interfering with the monarchy.** 

And further: 

*1 do not think that the monarchy has really any object 
in opposing what must now be called the FaseJda revolution. 
It is not in its interest, because by doing so it would 
immediately make itself an object of attack, in which case 
we could not spare it, because it would be an object of life 
or death for us. 

^*(6) We want Italy to become Fasxista, because we are 
tired of seeing her governed by men w^hose principles are 
continually wavering between indifference and cowardice. 
And, above all, we are tired of seeing her looked upon 
abroad as a negligible quantity. 

‘^7) As a matter of fact, at turning points of history force 
always decides when it is a question of opposing interests 
and ideas. This is why we have gathered, firmly organized, 
and strongly disciplined our legions, because thus, if the 
question must be settled by a recourse to force, we shall win.** 

Such a programme and aim necessitates, undoubtedly, 


co-operation and discipline for success. Therefore, 
admission to the Fascist party is not open to everybody 
Conditions of without question and without distinction, 
admission to Only those who have given definite proof of 
e party. their loyalty to the Fascist regime and 

policy are allowed to become members. The youth of Italy 
has largely responded to the Fascist call, and students have 
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smilingly gathered round Mussolini's banner. Each 
member of the party is made to take the oath of firm 
loyalty to the leader (77 Buce as he is called) in these words: 
‘‘I swear to follow without discussion the orders of II Dace, 
and to serve the cause of the Fascist revolution with all my 
strength and, if necessary, with my blood." To enforce 
rigid discipline, there is a disciplinary court, presided over 
by the Secretary-General of the party, which examines all 
cases of failure of the members to be true to the party. 
Those found guilty of disloyalty are "warned, admonished, 
suspended and, in the gravest cases, expelled from the 
party." 

An important feature of the party is the close relation 
between those who constitute the ruling element and the 
masses. It docs not, therefore, believe in the creation of a 
^‘closed professional class" of the rulers. It really serves as a 
training school for those to be put in charge of adminis¬ 
tration of the school. The total membership of the party (as 
in October, 1933) was 5,467,560, inclusive of all classes of 
members from the rulers down to children and youths. The 
membership is continually increasing, the object being to 
fuse, ultimately, the party with the nation. The party has 
three classes of organizations. The elementary groups are 
the local organizations, each called fascio di combailimento. 
Several fasci (local groups) are then federated into provin¬ 
cial organizations and the latter then form the National 
Directorate and the Grand Council. 

The Grand Council is the central organization estab¬ 
lished under the law of December 9, 1928. It is presided 
over by the ‘head of the government,' viz., Mussolini. It 
The Grand has a Secretary-Gencral, appointed by the 

Council. King on the recommendation of the head of 

the government. The Secretary-General conducts the work 
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of the Grand Council under the directions of the president, 
and he may, whenever he likes, attend the meeting of the 
ministers. 

It is the business of the Grand Council to co-ordinate 
the activities of the government. It is convoked by the 
head of the government who also regulates its procedure. 
Membership of There are three categories of members of 
the the Council. Council, viz., life long members, i. e., the 

quadrinmvirate who closely followed the party from the 
beginning and guided the March on Rome; the second class 
includes ipso facto members, the presidents of the Senate and 
the Chamber, all important ministers, Secretary and 
joint'secretaries of the party, the presidents of the Italian 
Academy and the National Confederations; the third 
category includes the nominees of the head of the govern¬ 
ment who is authorised to appoint those who have deserved 
well of the nation, and the cause of the Fascist revolu¬ 
tion, for a period of three years. The members, as 
such, receive no salary. They cannot be arrested without 
the permission of the Council. The meetings of the Council 
are held in secret. The chief business of the Council includes 
the laying down, rather adoption, of the party programme. 
Business of the general direction of the administration. 
Council. appointment and removal of officials, and 

the selection of members for election to the Chamber. As 
an advisory body, it exercises considerable influence on all 
constitutional questions on which its advice has to be sought. 
“These include all bills concerning the following subjects ; 
succession to the throne; the attributes and prerogatives of 
the Crown; the composition and functions of the Grand 
Council, the Senate and the Chamber of Deputies; the 
attributes and prerogatives of the head of the government; 
the right of the executive to issue decrees having the force 
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of law; the organisation of syndicates and corporations; 
relations with the Holy See; and international agreements 
involving territorial changes. In addition the Grand Council 
acts in an advisory capacity on all political, economiccand 
soical questions which the head of the government may 
submit to it It is, to a great extent, the final source of 
power, both executive and legislative, in the State, 
responsible only to the head of the government. 

Though, in the beginning, the Grand Council was 
merely the highest organ of the Fascist Party organization, 
a law of December, 9, 1928, merged it with the State of 
Its position and which it, therefore, became a constitutional 
powers since Organ. The old dualism has given place 
December, 1J3S. Fascist totalitarianism, the State having, 
in fact, been captured by the party. In the words of 
Mussolini himself, “The Nationalist Fascist party has in this 
manner been incorporated in the State and has become one 
of its fundamental institutions. . . Thus is completed the 
evolution by which the National Fascist party, from a simple 
private association like the parties of the old regime, has 
been transformed into a great institution of public law, the 
fundamental instrument of the regime. . . Fascism 
henceforth identifies itself with the Nation and with the 
State. To say Grand Council of Fascism is equivalent to 
sayung Grand Council of the Nation and the State“.t And 
the leader of the party now also means the head of the 
government, his left and right hands being the Grand 
Council and the ministry. On him is really pivoted the 
whole life, political and economic, of Italy. This position 
of the Grand Council has been the subject of severe criti¬ 
cism on the ground that “it constitutionalizes and perpe- 

xk Baell. New Governments in Europe, p. 69. 
t Oorriere della Sera, November, 9,1928. 
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tuates the rule of a single political party, while materially 
curtailing the functions of both King and Parliament.*** 
On the other hand, its supporters claim for it a juxtaposition 
essential for the State, with the Parliament, because they 
believe that the Council assures “both unity and continuity 
in administration’*, and this is a condition very necessary 
for the development of intensive nationalism in Italy. 

TKR jaDICIARY 

For her legal and judicial system, Italy owes a great 
deal to France. In the Piedmontese Statuto six articles 
were devoted to the judiciary. It was 

French example. 

stated that justice emanates from the 
King and is administered in his name through judges who 
are appointed by the Crown. Individual liberty was sought 
to be protected by the inclusion of provisions like the one 
forbidding the creation of extraordinary tribunals requiring 
that no one may be drawn from his habitual jurisdiction. 

For the most part Italian law is not formed by the 
judge, but made by the legislature.t Immediately after the 
Not judge-raadd foundation of the Italian kingdom the 
Italian Parliament, true to the then wide¬ 
spread Napoleonic tradition, gave the kingdom a series of 
national codes These embody the civil law, the criminal 
law, civil and criminal procedure, commercial law, and so 
on. The Code of Criminal Procedure which was revised in 
the early years of the twentieth century going into effect in 
1912, has been said to “represent in many respects the 
most advanced view in continental criminal procedure.**? 
The Fascist government framed and adopted (1931) under 
Rocco, the Minister of Justice, a new criminal code. The 

• New Governments in Europe, p. 70. 

t H. R. Spencer: Government and Politics of Italy. 

t W. E. Mikell, (Editor) Esmeixi. Oontinental Oriminal Law« 
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death penalty of whose abolition Italy had been so proud 
since her eighteenth century criminologist. Beccaria, has 
been revived. 

The system of courts is simple and symmetrical. At 
the bottom of the hierarchy are the praetors. These 
officers, corresponding to the English justices of the peace, 
Orf3:anization of have 'Very little jurisdiction. They have 
®®'^*’^*** more or less to be arbitrators, preventing 

cases rather than trying them as judges. The Fascist 
government, as an economy measure, at first abolished a 
large number of them, but since 1925 many have been 
reestablished to reward local Fascist leaders. 

The lower courts of Italy are organized on a district 
basis. The country as a whole is divided into 982 primary 
Tribunal of first judicial areas (.mandanienii) and in each 
instance. there is a court. Above them there are 

138 Tribunals of first instance, which hear appeals from 
them and have original jurisdiction in more important cases. 
For serious criminal cases there are courts of assizes which 
formerly used to sit with a jury. The jury was first introduced 
in 1848, modelled on the French plan. By the revised code 
of 1874 the qualifications for jurors were raised above mere 
mediocrity. The new Fascist Code has, however, abolished 
the jury. 

Above these Tribunals of First Instance are eighteen 

courts of appeal with head-quarters in various court districts 

of the kingdom like Rome, Milan, Naples, Venice, etc. 

^ These courts have branches or sections which 

Courts of appeal 

hold sessions in the less important cities. 
Each court of appeal has a special section which serves as a 
labour court and decides cases arising under the provisions 
of the "labour charter" and other laws affecting the rights 
pf employers and workers, 
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At the apex of the system, there is a court of Cassation 
at Rome with final jurisdiction in all civil and criminal 
cases. Prior to 1923, there were five courts of Cassations 
at Turin, Florence, Naples, Palermo, and Rome with no 
Courts of Oussa- supreme court for the whole kingdom. This 
was a serious defect in the judicial system 
and gave rise to innumerable difficulties in the interpretation 
of the law. One interpretation of a rule would hold good in 
the north, another in the south. The Roman court from 
time to time received legislative grants of special jurisdiction 
for determining conflicts between different courts, between 
the courts and the administration, and for correcting error 
in criminal cases generally. But that did not solve the 
difficulty. It must be recognised as a distinct achievement 
of the Fascist government that their regime accomplished 
the long needed abolition of four of these courts and the 
integration of their work in the Roman Court of Cassation, 
which has become a supreme court. To-day there is uni¬ 
formity both in the rules of law and in the meaning of these 
rules. 

The head of the judicial system is the Minister of Grace 
and Justice, a politician in the cabinet. The judges in all 
Minister of the regular courts are appointed by royal 

decrees, on the recommendation of the 
minister of justice; but they must be persons who possess 
certain qualifications in the way of legal training and 
experience as laid down by the law. Judges of the higher 
Italian courts are ordinarily appointed by promotion from 
the lower ones. The judges are. however, chosen from men 
who have prepared themselves for a career on the bench and 
not from among practising lawyers. By the terms of the 
Security of Statuto judges are irremovable after three 

judges. years of service. This does not, however, 
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exclude the removal of judges in case of crime or neglect of 
duty. No judge may be removed from office except after a 
hearing before the Superior Magisterial Council, a body 
made up of high judicial officers with the president of the 
court cf Cassation as chairman. This Superior Magisterial 
Council also prepares and keeps up-to-date a schedule 
showing the qualifications and experience of all the judges 
and public prosecutors. This schedule is followed by the 
minister of justice in making promotions. Like other fields 
of administration, centralization has not left the judiciary 
unaffected. In the new law of 1925, giving to the minister 
the power to purge the bureaucracy of persons found to be 
“in a position of incompatibility with the general conduct 
of the government,” the Chamber definitely rejected a 
motion to make an exception for the judiciary. This also, 
said Mussolini (June 20, 1925), must be “combed out in the 
interest of Fascism 

On the French model, the Italian constitution provides 
a special court for persons presumed to be beyond the 
reach of ordinary justice. Article 36 of the constitution 
declares: “The Senate may be constituted a high court of 

Senate as a justice by decree of the King to try crimes 

of high treason and attempts upon the 

safety of the State and to try ministers impeached by the 
Chamber of Deputies.” As far as ministers are concerned 
the quasi-judicial process of impeachment has been complete¬ 
ly supplanted by the British method of control over the 
ministry through the Chamber’s vote of no confidence, 

Italy, like France, has a system of administrative law and 
Administrative administrative courts. Administrative 

officers may not be sued without the royal 
consent. In each Italian province there is an administrative 
^ Murpl^y. Statesman, Oot. 31, 1^25, 



694 


MODERN GOVERNMENTS 


court, the provincial Giunta, made up of the prefect and 
certain other provincial officers together with 6 additional 
members appointed by the provincial council to decide cases 
between a citizen and an administrative officer. Appeals 
from these courts are heard by a special section (Section 
VI) of the Council of State, with a president and 8 asso¬ 
ciates, The provincial Giunta is largely under the influence 
of the prefect, who as the mainspring of provincial adminis¬ 
tration controls the whole machinery. The Councillors of 
State too are under the influence of the administration. 
The special section which acts as the supreme administrative 
court enjoys a higher degree of protection than other 
councillors. Not more than four may be removed in any 
one year. And yet during the past few years all councillors 
not amenable to Fascist control have been eliminated by one 
means or the other. 

LOCAL GOVERNMENT 


Extreme centralization, the key-note of the Fascist 
State, is visible in all local government institutions as much 
Extreme as in the Central authority. It is true that 

centralization. outward forms of these institutions, 

as they existed in Italy in the pre-Fascist days, have been 
retained, but their methods of working have been radically 
changed in order to fit them as harmonious parts of the new 
governmental machinery. 

For purposes of local government Italy is divided into 
94 provinces, their average size being 1,252 square miles 
with an average population of 452,420 souls. 

On coming into power, the Fascists retained the outward 
structure of the provincial administration, but changed. 
The Provinces almost completely, the spirit of its working. 

The provincial council has ceased to exist. 
The prefect is still retained; he is appointed 


since the rise of 
Fascism. 
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by the Minister of the Interior (at present Mussolini) 
through a royal decree. The prefect “ is the central 
government’s agent in the province to keep all provincial 
organs within the law. He publishes the law» conducts the 
police, watches over the theatre, the film, and the news¬ 
paper—maintains order.”* He is now assisted by a provincial 
council of economy consisting of persons appointed by the 
Minister of National Economy from among the lists of 
nominations made by the various syndical organizations in 
the province. Though this council is appointive, ”it is the 
one remaining sign of popular participation in the govern¬ 
ment of the province, as is the essentially appointive 
Chamber of Deputies in the nation’s government.” 

Next to, and below, the provinces are the communes 
The Communes ^hich arc the smallest units of local 
government in Italy. There are at present 
7,339 communes, there were more before, but some of the 
smaller ones have been amalgamated. The communes are 
the most vital units of local government. They are rural as 
well as urban communes. There is a podesta appointed by the 
central government, to exercise all powers within the 
commune, assisted by a council partly elected by the syndi¬ 
cates and other organizations within the commune and 
partly appointed by the prefect. The podesta is appointed 
for a five-year term, but is eligible for reappointment. He 
does not get any fixed salary, but receives enough to meet 
his expenses, all this money being one of the essential 
charges on the budget of the commune. Sometimes one 
podesta is appointed for two or more communes. 

For the municipal administration of Rome; the Fascists 
RomeritB have appointed a governor, two vice- 

government. governors and ten rectors. The rectors are 

* Spencer. Government and Politioa of Italyi p. 205. 
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the heads of several municipal services, appointed for their 
technical knowledge. They are merely consulted, and have 
no deliberative power of any kind; all this work of delibera¬ 
tion and legislation for Rome is done by the national 
ministry. There is also a consultorl of 80 members, named 
by the national government, to suggest measures for the 
consideration of the governor. “They are not representa¬ 
tives of the people by election, nor are they responsible in 
the slightest degree for the conduct of the city’s affairs.”* 


• Oovornment and Politics of Italy, p. 219, 
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CHAPTER XXr 


GOVERNMENT OF GERMANY 

"All people oF Gorman blood, whether they live under Danish, 
Polish, Ozoch, Italiiin or French rule, must be united in the (Terman 
Keich . . • We will not renounce a single German in Sudeten, in Alsace- 
Lorraine, in Poland, in the League of Nations colony Austria or in the 
succession States of old Austria.” {Golffried Fcdcr) 

“Germany must be given a position appropriate to a nation which 
would normally be regarded as the most ])oworful single state in 
Europe.” {lord Lo'hiait, in the House of Lords, i\Iay 1, 11)35) 


The third Reich, consisting of the territories immediately 
after the Amclduss with Austria, covers an area of 214,068 
square miles with a population numbering 72,790,724. It 
is the most central of the European States and thus occupies 
an important position on the Continent. Germany has 
passed through several political upheavals which have given 
her an entirely new character, till she has become a dictator¬ 
ship of the most militant type. It is necessary, for an 
intelligent understanding of the present political institutions 
of Nazi Germany, to read back the constitutional history of 
the Bismarckian Empire and the Weimar Republic. 

CONSTITUTIONAL HI8TOKY 


The wave of the French Revolution, that swept over the 
whole of Europe, effected great changes in Germany. The 
German confederacy, built upon the ruins of feudalism, 
Till the mid- suffered a los-s when Napoleon drove a 
nineteenth wcdge into its heart and created the 

century. Confederacy of the Rhine, consisting of 

Wurtemberg and Baden which were, till then, members of 
the former confederacy. This act of his, aroused the spirit 
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of German nationalism, thoughu nconsciously, and in 1813 
“the rise of Germany broke the Confederacy of the Rhine/* 
After the Congress of Vienna (1815), a German Confedera¬ 
tion* of thirtynine states, large as well as small, was formed, 
in which presidency went to Austria and vice-presidency to 
Prussia. In the following years, the power of Prussia 
increased The liberal party in Germany grew in strength, 
and the political convulsions of 1841-49 in Europe exercis¬ 
ed profound influence on German politics. 

About this time, the advent of Bismarck changed the 
whole course of politics in Central Europe. “He foresaw the 
formation of a German nation only in the strengthening of 
the Prussian power and the exclusion of Austria.**! This 
policy at once met with the approval of King Wilhelm of 
Prussia, who then appointed Bismarck 
as president of the Prussian Council. The 
Iron Chancellor followed his ‘policy of blood 
and iron' and quarrelled with Austria over 
disposition of the territory wrested from 
1856, he declared war against Austria, 
defeated her and drove her out of the Confederation. In 
this way Prussia gained undisputed hegemony inside the 
German Confederation which was renamed the “German 
Empire** or German Reich. In 1871, a constitution was 
drawn up for the Reich. The lower house, 
called the Reichstag, consisted of 397 
members of whom 235 went to Prussia, and the remaining 
distributed between the other members of the Reich. These 
members were elected by universal suffrage for a term of 


Later XIX 
century and the 
advent of 
Bismarck. 

the question of 
Denmark. In 


The First Keich. 


• “This was not properly a federal union, but rather a perpetual 
international alliance, the States remaining separate and independent, 
except for matters affecting the external safety of Germany.” 

Governments and Parties in Continental Europe, VoL I. p. 23i« 
t Federal Polityi pp. 60-6L 
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five years, the Emperor having the right to dissolve the 
house earlier. The upper house, called the BundesratK 
consisted of 58 members of whom Prussia got as many as 
17. “The members were more or less delegates of the 
different states and voted according to the instructions of 
their governments, hence all the delegates of a state had to 
cast their votes similarly on the same question.”* Fourteen 
negative votes could defeat a measure and as Prussia alone 
commanded 17 votes, she virtually exercised the right of 
veto, particularly because inside the Reich the real power 
was exercised by the Bundesrath and not by the Reichstag. 
The Bundesrath was an “extraordinary mixture of legislative 
chamber, executive council, court of appeal, and permanent 
assembly of diplomats.” It could dissolve the Reichstag, and 
order the forces of the Empire to subdue a recalcitrant state. 

The chief executive power of the Reich lay in the hands 
of the Emperor who was the same person as the King of 
Position of the Prussia. “He was Commander-in-Chief of 
Emperor in the the Imperial army; he could wage war 
and conclude peace. He represented the 
Empire in all international affairs. He summoned the 
legislature and dissolved it; he promulgated all laws. As 
King of Prussia he exercised great powers. In this capacity 
he could veto legislative measures by instructing the 17 
Prussian members of the Bundesrath to cast their votes in a 
particular way; he appointed the Imperial Chancellor.”! 
The only Federal officer was the Chancellor. He was 
responsible not to the legislature but to the Emperor. He 
was necessarily the chief minister of Prussia and adviser of 

The Chancellor Prussian King, that is, the same person 

as the Emperor. ‘^The powers of the 


« Federal Polity, p. 62. 
f Ibid. p. 63. 
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German Chancellor in Bismarck’s time were greater than 
those of any other man in the world . . . He had no 
cabinet, but only a number of subordinates He presided 
in the Bundesrath, and took an active part in the debates 
in the Reichstag. 

The Judiciary of the Empire consisted of the courts of 
the several states, and their organization and procedure 
Its Judiciary. determined by the laws and statutes 

of the Empire. The judges were appointed 
by the local sovereigns. 

To sum up, the German Empire was a federal state, if 
we can use this term, of a peculiar type. ‘^The member 
states had no equality of status whether in the counsels of 
A peculiar the Empire or in their internal administra- 

federa. state. Prussia overshadowing all, and the 

bigger states having derived special privileges by joining 
the confederation at a later date. The states did not enjoy 
democratic constitutions so very essential to the stability and 
smooth working of a federation. There was a strong legisla¬ 
tive centralisation in the Empire with an executive decentra¬ 
lisation. The Central Government could legislate on all 
matters on which U. S. A, Congress can, and on many more 
that clearly fall within the jurisdiction of the states in 
U. S. A. But all these were executed by the officers of the 


A peculiar 
federal state. 


states . . . The Empire did not exercise direct authority 
over the whole population, but over the local princes and 
free cities.”! The greatest defect was, undoubtedly, the 
too great power that Prussia enjoyed. She held the Imperial 
Crown, the Chancellory, and, through her 17 votes in the 
Bundesrath, veto over legislation. After her came some of 
the other states like Saxony and Bavaria, which had extracted 


* Governments and Parties in Continental Europe, vol. p. 279, 
t Federal Polity, pp, 63-64. 
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special privileges as the price of their membership, and 
then followed the small principalities and free cities with 
insignificant powers, so that, as Lowell remarks, “the 
compact could not fail to resemble that between a lion, half 
a dozen foxes and a score of mice/* 

Such a constitution was unsuited to the democratic 
ideals of the twentieth century. “The stress of war made 
it inevitable that the Government of the Reich should be 
dependent on public confidence, and this meant, in effect. 
The war of 1914 - ^he practical adoption of responsible 
18 and fall of the government.*** A committee of the Reich 
was appointed, 1917, to examine the ques¬ 
tion, and before it could do anything, Germany witnessed 
the collapse of her military organization in the field. On 
30th September, 1918, the Kaiser issued the memorable 
declaration: “I desire that the German people shall co¬ 
operate more effectually than hitherto in the determination 
of the destinies of the Fatherland. To that end it is my 
will that men in whom the people repose their confidence 
shall share to the widest extent in the rights and duties of 
the Government.**! The war was, however, drawing to a 
close; at any rate, the German army was being demoralised 
and the make-shift arrangements proved ineffective. In 
November, 1918, there was revolution in Germany. The 
Kaiser abdicated, and the Crown Prince too, renounced 
his claim to the throne. Workers* and Soldiers* Councils 
were rapidly formed throughout the country. On Novem¬ 
ber 10. the Great Berlin Workers’ and Soldiers’ Council 
elected an Executive Committee, consisting of three majority 
and three minority Socialists, who then formed the Provi¬ 
sional Gover^^ipeiit. But between the Council and the 

• Select of the World, p. 173. 

t Ibid, 
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Provisional Government serious conflict soon arose, when 
the latter convened a Constituent Assembly, consisting of 
delegates of the various states to draw up a constitution. 
Truce had till then been declared and negotiations for peace 
with the Allies started. The terms offered by the victors 
were too exacting, but in the circumstances then prevailing 
in Germany, they had to be accepted, though not without a 
protest. 

The 421 delegates to the Assembly having been elected 
by universal suffrage, on January 19, 1919, on the basis of 
The making of proportional representation, the Assembly 
a republic. Weimar (the place chosen to enable 

the Assembly to work in peaceful atmosphere, away from 
the revolution in Berlin) on February 6. The Provisional 
Government had already appointed Dr. Hugo Preuss, the 
Secretary of State for the Interior, to draw up a Reich 
Constitution. A Jew by faith, a democrat and liberal by 
temperament, and a Professor of Constitutional Law by 
profession. Dr. Preuss had gained considerable practical 
experience in the Berlin County Council; his studies, outside 
Berlin University, had given him “an almost unrivalled 
comprehension of political principles and machinery, enriched 
by study of Continental, English and American democra¬ 
cies.’’* He lost no time in reading the situation and 
producing a draft of a federal constitution, which began 
thus: “The German Reich consists of its Member states and 
the territories (.Gebieteri) whose populations desire admission 
into the Reich by virtue of their right of self-determination, 
and who are admitted by a law of the Reich.’’t Sovereignty, 
it was asserted, belongs to the people: therefore Funda^ 
mental Rights of the people were clearly defined. This 

m Finer. Theory and Practice of Modern Government, vol I, p, 858. 
t Ibid. p. 865. 
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draft was debated upon at length by the Assembly, and in 
its revised form it became the constitution of the new 
German Republic, having been adopted by it on 31st July, 
1919, by 262 votes against 75. The Assembly, by a 
resolution, constituted itself as the first Reichstag and the 
constitution was put into force on 11th August, 1919. 

THE SECOND RBIOU 

Curiously, the constitution, though establishing a republic 
in Germany, gives the state the name "Reich” (meaning an 
Empire). It recognises the sovereignty of the people in the 
The constitution Preamble itself, v/hich states: “The Ger- 
of Weimar (1919). people, united in every branch and 

inspired by the determination to renew and establish its 
realm in freedom and justice, to be of service to the cause 
of peace at home and abroad, and to further social progress, 
has given itself this Constitution.” This sovereignty of 
the people is further made clear in Art. I which states; “The 
German Reich is a Republic. All state authority emanates 
from the people.” Thus, this constitution was a great 
improvement upon that of Imperial Germany, which set up a 
confederation of the states without any 

Monarchy , n , . 

destroyed and reference to the people. Other important 

republican insti- features of the constitution of 1919, which 
lished. distinguished it from its predecessor, may 

be summarised thus: It destroyed monar¬ 
chical governments in all the units within the federation, 
and established in their place republican institutions based 
upon the will of the people. It was federal in character, 
and destroyed the old supremacy of the states within the 
Etapire. The power of Prussia was considerably curbed. 
When the constitution was being framed, the delegates 
from the Rhineland had. insisted on dismemberment of 
Prussia whose power had been too preponderant in the 
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Empire, but these separatist tendencies were, for a time, 
kept in check, and a provision was made in the new cons¬ 
titution, to allow the making of territorial changes under 
certain conditions. The central government was made 
very strong, and the federation very much resembled a 
unitary state. This enabled Germany, even in the after- 
math of the greatest war in history, to emerge as a powerful 
and united nation, to allow, later on, a dictatorship to be 
established under Hitler in 1933. People were allowed to 
exercise direct voice even in the election of the Chief 
Executive, the President of the Reich, and also in the 
amendment of the constitution, through Referendum and 
Initiative. Fundamental Rights of the people were consti¬ 
tutionally recognised, e. g , equality of all Germans before 
the law; abolition of titles, and privileges or disadvantages 
of birth or rank; freedom of movement; free racial and 
linguistic development, security of property; secrecy of 
private correspondence, freedom of expression of opinion 
and peaceful assembly; eligibility to all the highest offices 
in state; freedom of conscience and profession; and compul¬ 
sory and free education of a very high standard. 

^ The most unique feature of the Republican Constitution 
was the recognition of the importance of economic life of 
the people, and Section V contained fifteen clauses in that 
Economic regard. State control over natural resources, 

aspects. labour laws had been provided; rights 

of discoveries and intellectual work were placed under the 
care of the Reich. Professional unions were allowed to be 
formed. A comprehensive system of insurance for the 
maintenance of health and fitness for work, the protection 
of motherhood and provision for the economic consequences 
of old age, infirmity, and the vicissitudes of life was created. 
Workers’ Councils were instituted to co-operate with the 
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State in matters connected with the welfare of workers and 
salaried employees. 

In no other respect the distinction between the old 
Imperial constitution and the new Republican constitution 
was so clear and fundamental as in the distribution of 
The division of powers between the central and the state 
powers. governments. In Imperial Germany, the 

states had large powers and some of the bigger ones enjoyed 
special privileges; all these distinctions were abolished. ‘The 
competence of the Federal authority was very much extended, 
until the independent activity of the States was almost 
entirely at its mercy—legally. Firstly, both the Reich and 
the States were subject to the Fundamental Rights of the 
Second Part of the Constitution, and many of these were 
regulated by Federal law, for example, administrative juris¬ 
diction, the law of property, and so on. Secondly, the 
Federation received powers of two kinds. Exclusive and 
Concurrent, and both made lists of formidable scope, so 
intricate, also, that there was less clarity of distinction 
between Federal and State functions in this than in any 
other Federal Constitution, and this largely through the 
Concurrent Powers,* 

Under Article 6, the Reich exercised exclusive legislative 
power as regards foreign relations; colonial affairs; nation, 
ality, freedom of domicile, immigration and emigration, and 


Legislative 
powers of the 
central govern¬ 
ment. 


extradition; military organization; the 
monetary system; customs and freedom of 
commercial intercourse; posts and telegraphs 
including telephones. It had also legislative 


power (Art. 7) regarding ‘civic rights; penal law, passports 


and the police supervision of foreigners; poor relief and 


vagrancy: judicial procedure; population questions and the 


* Xheoxy aad Practioe of £lodero Qovernment, vol. 1, pp. 861*62. 
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care of motherhood, infants, children and young persons; 
labour laws and public health; law of expropriation; trade 
in food-stuffs; commerce, weights and measures; industry 
and mining insurance; navigation; railways; and cinemas 
and theatres*. It could also issue uniform regulations 
regarding sanitary administration and the maintenance of 
public order and security, (Art. 9), It could make laws as 
regards ‘taxes and other revenues in so far as they were 
appropriated wholly or in part to its purposes,’ (Art. 8). 
It laid down fundamental principles governing ‘the rights 
and duties of religious associations; education, including 
higher education and scientific literature; conditions of 
service of officials of all public bodies; land laws and land 
settlement; and burial of the dead,* (Art. 10). In concurrent 
legislative powers, the States retained these powers so long 
as the Reich did not exercise them, but Art. 13 clearly 
stated that the law of the Reich prevailed over the law of a 
State, if the two conflicted with each other. In cases of 
doubt, the Supreme Court decided the matter. 

As regards execution of laws, the Reich exercised control 
in those affairs in which it had exclusive legislative power; 
and in all other affairs laws of the Reich were carried into 
execution by the State authorities, unless these laws decreed 
otherwise, (Art. 14), though the Reich could issue general 
instructions. 

The Reich exercised general powers of supervision over 

the States which had been allowed the exercise of only 

those powers which had not been expressly assigned to the 

^ former. All cases of doubts or disputes 

Control of the i i n 

Reioh over the between the Reich and the States were 

States. decided by the Supreme Court, and this 

was another improvement over the Imperial constitution, 

because at that time there was no such competent judicial 
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organ to discharge this duty. At that time “the ordinary 
courts determined this indirectly as an incident of a challenge 
to the validity of a rule.*’* But now there was a direct 
challenge and a special court. 

The above description of the division of powers clearly 
shows that ‘the hand of the Reich was everywhere, and this 
in the more fundamental of State activities. Economically, 
A strong central Culturally, in her representative and ad- 
government. miiiistrative institutions, in the foundations 

of the educational system, in the matter of general civic 
rights, Germany was one, or far on the way to becoming 
one; and the battle provoked by the division of powers was 
in theory, between the conception of the Reich as a Federa¬ 
tion and the Reich as a Unitary State with decentralization 
to Regions.*! The residual powers left to the States were 
so few, and the administrative and supervisory powers of 
the Reich were so large that fundamentally the system 
appeared to be unitary; although the historic federal stamp 
was far from having been completely erased. + Under the 
present regime of Hitler, the Reich has been con¬ 
verted into a unitary State, but how far the movement will 
bring about permanent changes is more than can be foretold. 
The present condition of Germany may only prove to be a 
phase in the post-war developments in Europe, necessitated 
by the complexities of international relations. Nevertheless, 
it can safely be said that the Republican constitution of 
Germany enabled this large State, in the heart of Europe, to 
regain strength after the defeat inflicted on her more than two 
decades ago, and this was mainly due to the large powers 
which the Reich was constitutionally allowed to exercise. 

• Theory and Practice of Modern Government, vol. I, p. 864. 
t Ibid. p. 863. 

I Ogg. Governments of Entope, p. 72o, 
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The Federal Legislature was bicameral consisting of an 
upper house iReichsrat) and a lower house (Reichstag). 
The Beichsrat consisted of 68 members distributed thus; 
Prussia 27, Bavaria 11, Saxony 7. Wurtemberg 4» Baden 
3, Thuringia, Hesse and Hamburg 2 each, and the other 
States 1 each.* The composition was based upon Art. 61 
which stated: Tn Reichsrat every state has at least one 
vote The larger states have one vote for each 700,000 
inhabitants, A surplus of at least 350,000 inhabitants is 
taken as equivalent to 700,000. No state may be represent¬ 
ed by more than two-fifths of all the votes . . . The distri¬ 
bution of votes is regulated by the Reichsrat after every 
general census.* Unlike the system in other federations, 
the strength of the German federal upper chamber varied 
with each census; though it still retained the federal principle 
to a certain extent, it did not recognise the equality of 
status of all the States (so far as their representation in the 
upper chamber was concerned); it translated the will of the 
States, as conceived by the governments or cabinets of the 
States.! 

The Reichstag, or the lower house of the German legis¬ 
lature, was the principal holder of popular sovereignty in the 
Reich. It was elected, on a Sunday or on some public holiday, 
by universal adult suffrage, on the basis of proportional 
representation. The total strength was not fixed, but it 
varied with the number of votes cast at the election, there 


being assigned one representative to every 60,000 votes 
cast. The system adopted was based on Art. 24 in the 
The Baden constitution of Baden and was, therefore, 

system of called the Baden System which had been 

election. preferred to the Hondt system. The election 


a Theory and Practice of Modern Government, vol. I| p. 871. 
t Bene Brunet. The German Oonstitution, p. 188. 
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on the Baden system was held thus. Germany was divided 
into thirty-five electoral districts. These districts were also 
formed into seventeen groups, each of the latter uniting 
two or more districts. Then over them all was the whole 
Reich including the entire territory of Germany. The 
political parties produced district lists of their respective 
candidates, each ticket of the party containing the names of 
its candidates for the districts. Then on the election day, 
each elector went to the polling booth and voted for the 
ticket of the party he favoured, that is, his preference was 
for the party and the programme and not for any individual 
candidate or candidates. Then the number of votes each 
party thus secured in the district was counted and for each 
60,000 votes secured, it was given one representative from 
its list, beginning from the top. The fractions of 60,000 that 
remained unutilised, for that party, were then transferred to 
its group ticket, and in each group the total votes unutilised 
in the districts of that group were again determined and 
for each 60,000 votes the party got one representative on 
the group ticket. Again, there might remain unutilised some 
votes, L e.t fractions of 60^000, in the group; such votes were 
then transferred to the Reich ticket of the party, and all 
these votes for the seventeen groups were summed up and 
the party was assigned one member for each 60,000 votes, 
and one member for over 30,000 votes remaining as the 
final fraction This method was advantageous in utilising the 
fractions of 60,000 votes, so that the principle ‘that no votes 
be wasted or go unrepresented* was adhered to. But no 
Advantages of party could secure on its group and Reich 
the system. tickets more members than the total members 

it had directly secured on the district tickets. For example, 
if a particular small party had obtained 18 members in the 
count for the districts, then it could not get more than 
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18 members, for the unutilised votes of the districts, on its 
group and Reich tickets. This had been provided to discourage 
the springing up of small local parties which might not be 
sufficiently numerous in districts, but might try to secure 
members, by combining their unutilised votes, on the 
tickets for the groups or for the Reich. 

All citizens, male as well as female, over twenty years 
of age were entitled to vote. The electoral districts either 
prepared an alphabetical list of their voters or only granted 
a voter an identification card or certificate, a duplicate of 
which was retained by the district authorities The voter 
produced the certificate at the booth, to assure the author¬ 
ities that he was entitled to vote. The political parties 
prepared their respective lists and provided each voter with 
a copy. The voter got a simple envelope from the district 
authorities, marked and put in it the list he wished to vote 
for, sealed the envelope and delivered it to the election 
authorities. So that Germany ignored the principle of 
maintaining permanent list of voters and a citizen on 
reaching the prescribed minimum age limit secured an 
“electoral certificate” at any time. 

Bankrupts, paupers, those placed under guardianship, and 
those deprived of civil rights by a court decision, soldiers 
under colours, and those detained in mental asylums, or in 
prisons for criminal offences, were disqualified from voting. 
Political prisoners were, however, allowed to vote. 

There was no provision for by-elections. But at the 
time of the general election, the party lists were so drawn 
up as to provide for filling up possible vacancies whenever 
these happened. The chief features of the German system 
of election were the largeness of constituencies; long lists 
of candidates; the combination and reward of the surpluses; 
absence of by-elections; absence of small and insignificaint 
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parties; and equitable representation of all political 
parties.* 

The above method of election was in vogue till the 
latter part of the year 1933, but towards the close of that 
The present year, Hitler appealed to the country, and 

System. allowed only the Nazi party to contest 

elections, all other political parties having been either 
suppressed or not allowed to contest elections; so that now 
in the election the voters go to the polls and only indicate 
their choice for or against the Nazi list. That is to say, 
during Hitler’s regime the German system of proportional 
representation has disappeared. And as G. D. H. Cole and 
Margaret Cole remark: “The Weimar Republic is clearly 
doomed. For, although it is quite uncertain whether the 
Nazis intend to restore a monarchical form of government, 
they have shown that they have no use for the 
bourgeois Republic.’’! 

The normal life of the Reichstag was 4 years, but it 
could be dissolved, earlier to make an appeal to the country. 
These earlier dissolutions had been frequently resorted to 
on account of the inability of any party to form a stable 
ministry which was due to the presence of a very large 
number of them with different programmes which ruled 
out strong coalitions. 

The Reichstag exercised control over the cabinet which 
was responsible only to this popular branch of the legislature. 
The Reichstag might prosecute the National President and 
the cabinet before the National Judicial Court and demand 
that the people pronounce on the removal of the President, 
(Art. 43). It might demand the presence of the Chancellor 
and the Ministers, whether in committee or in full session. 


♦ Theory and Practioe of Modern Government, Vol. II, p. 917* 
t The Intelligent Man’s Review of Europe Today, p. 648. 
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Its members could address questions, in writing, to the 
cabinet, to which the latter might respond in writing. 
Such questions were taken up on a Tuesday or on a Friday. 
No discussions could, however, take place on the ministerial 
answers. Thirteen members might, in writing, interpellate 
the cabinet, but interpellations were not followed by a vote 
as in France. The Reichstag exercised further control over 
the cabinet ^by means of a parliamentary investigating com- 
mittce* a novelty in German public law; this committee was 
appointed when one-fifth of its members demanded it. In 
addition, the Reichstag appointed two permanent committees, 
one dealt with Foreign Affairs, and the other controlled 
the activity of the cabinet of the Reich when the 
Reichstag was not in session, to safeguard the right of 
popular representation. 

The system of government instituted by the Weimar 
constitution being parliamentary, there had been provided a 
Tiie Federal President to act as the head of the govern- 

Executive. ment, ‘a new type of chief of state.’ He 

was not merely a titular head but a powerful chief of state— 
a great necessity in Germany. He was more powerful than 
the French President who has no effective powers, but less 
powerful than the American President who is the chief 
executive head of U, S. A. 

The German President is elected by ‘the whole German 
People,’ the details being regulated by law. Every German 
citizen above 35 years of age is eligible for the office. He 
is elected for a term of seven years and is eligible for 
re-election. 

A candidate for Presidentship must obtain an absolute 
majority of the votes cast for being elected. If. however, 
no candidate got this much majority, a second election 
took place. In this second election any number of candi- 
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dates might be presented, even those who did not contest the 
first election, and the one getting the largest number of votes 
declared elected, that is, there was no absolute majority 
requirement in the second election. But in 1934, Hitler 
alone stood for election; no other candidate was allowed. 

On assuming his office he takes the oath of office which 
runs: I swear to devote all my energy to the welfare of the 
German People, to increase their prosperity, to protect them from 
injury, to preserve the Constitution and the laws of the Common¬ 
wealth, to perform my duties conscientiously, and to deal justly 
with all. 

He could be removed from his office by an absolute 
majority of the electors to whom the question was referred on 
the demand of a tvro-thirds majority vote of the Reichstag. 
During the interval between this vote of the Reichstag and 
the referendum, the President remained suspended from 
office. But if, as a result of the popular vote, the President 
was retained in his office, he was considered to have been 
re-elected for seven years, and the Reichstag dissolved. He 
could not be prosecuted for a criminal offence without the 
consent of the Reichstag. 

Before the rise of Hitler in 1933, the President promul¬ 
gated all laws passed by the legislature. He exercised the 
power of veto only in case of disagreement between the 
Reichsrat and the Reichstag, and the failure of the latter 
to rule out the objections of the former by a two-thirds vote, 
in which case the President could refer the question to 
popular vote or declare the measure as dropped. 

As the head of the State he “represents the Common¬ 
wealth in matters of international law. He concludes in 
the name of the Commonwealth, alliances and other treaties 
with foreign powers. He accredits and receives ambassa- 
dors,“ (Art. 45). For the declaration of war and concluding 
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of peace, a national law was formerly required. The President 
has supreme command over all the armed forces of the State. 
He appoints and dismisses all civil and military oflScers, ‘if 
not otherwise provided by law.* If any State inside the 
Commonwealth failed to perform any of the duties imposed 
upon it by the constitution, the President took steps to 
force it to perform those duties, even by force of arms. In 
case there is danger to safety and public order in the federa¬ 
tion, he takes all steps to restore safety, even by using armed 
forces and by suspending, “in whole or in part, the funda¬ 
mental rights established in Articles 114, 115, 117, 118, 
120. 124 and 153.*’ 

Before 1934, he appointed the Chancellor, and, upon the 
latter’s recommendation, the Ministers of the Common¬ 
wealth. In selecting the Chancellor, the President exercised 
his fullest discretion, but he usually appointed that leader 
who was likely to form a stable ministry. He could also 
dismiss the Chancellor, and this power President Hindenburg 
actually exercised by dismissing Chancellor Bruning in June 
1932, and setting up a non-party government under the 
leadership of von Papen. when this Chancellor, too, was 
similarly dismissed, much against the President s own wish, 
in December 1932. 

Next to the President, another important Federal Officer 
in the National Executive, was the Chancellor, in one sense 
a proto-type of the British Premier. The Chancellor formed 
the cabinet, the ministers of which he proposed for appoint¬ 
ment by the President. The Chancellor was free to select 
as many ministers as he liked to keep in his cabinet, and the 
constitution did not fix any number. The Chancellor as 
also each minister, was responsible to the Reichstag, and 
had to resign when this National Assembly withdrew its 
confidence. Unlike the British Prime Minister, the German 
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Chancellor guided the general policy of his cabinet, which 
the ministers had to abide by, though the latter were free 
to fill in the details of their respective departments. The 
Chancellor had to be continuously informed of all measures 
which were important for the determination of the main 
lines of policy and the conduct of the business of govern¬ 
ment. But each minister was held “individually responsible 
to the National Assembly*' for the detailed working of the 
department under him; the Chancellor being held responsible 
only for the general policy. The Chancellor presided over 
the meetings of his cabinet. Decisions in these meetings 
were arrived at by a majority vote, and the Chancellor (or 
in his absence the presiding officer) had a casting vote in 
case of a tie. If the Reichstag did not approve of the 
general policy of the Chancellor, the whole cabinet includ¬ 
ing him, resigned. So that the Chancellor governed 
and his ministers only administered, and in this sense he 
was more powerful than the British Premier who cannot 
make any general policy of his own binding upon the 
cabinet which works as a whole. 

The existence of multi-party system in Germany did not 
allow any Chancellor to retain the confidence of the 
Reichstag for a considerable time, because no party com¬ 
manded an absolute majority. Between February 1919 and 
June 1928, there were as many as fifteen cabinets, giving an 
average life of months to each. The pressure of foreign 
relationships, too, was another important reason which 
accounted for these short-lived cabinets, “Every time a crisis 
has occurred in German relationships the balance of political 
strength and loyalty has been rudely disturbed, since passions 
have been so roused that often one could best govern by 
resignation from the Government.’*♦ As many as four 


% Theory and Practice of Modern Government, vol. II, p, 1106, 
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cabinets fell on account of differences over the foreign policy 
of the Reich. 

Before the rise of the Nazis to power, the executive in 
Germany followed the parliamentary practice of all 
other countries, the only special feature in the former being 
that on account of the existence of half a dozen strong 
political parties, there was always a difficulty in forming a 
stable government, and recourse was always had to form a 
cabinet after reaching agreement between two or more 
influential parties. But since the assumption of power by 
Hitler in 1933, the other political parties have been suppres¬ 
sed and even the Nationalists, the supporters of President 
Hindenburg, entirely fused with the Nazis. At present 
Chancellor Hitler has assumed dictatorial powers, putting 
an end, at any rate for some time to come, to the parlia¬ 
mentary executive which was provided in the constitution 
of Weimar. 

THE GERMAN JUD[OIARY 

There has been a very important difference between the 
German judicial system and the American system. Even the 
Weimar constitution leaves this difference almost untouched. 
Contrast with difference lies in the fact that'whereas 

American in the American judicial system the national 

system. authority is evidently conceived to be 

above that of the states, its Courts intervening to secure 
federal judgment in federal matters, in the German system 
the states were left with considerable freedom."* The 
Imperial Bundesrat decided conflicts between states, unlike 
the system in America where the Supreme Court is the 
authority to decide such matters. So that even in the 
Republican constitution (1919) of Germany, the distribution 
of judicial powers, as provided in Section VII (Articles 102 
♦^Theory and Practice of Modern Govemmcnti| vol. I, p. 8X8, 
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to 108), made “little advance upon the old.“ This was a 
peculiarly German feature. 

At present, in Germany, judges are appointed for life, are 
independent, subject only to the law. They may, however, 
Judges, how be transferred from one office to another, 
appointed. They hold office till they reach the pres¬ 

cribed age limit. Military courts cannot be instituted 
except in times of war or on board war-vessels. 

Before 1935, all states had established Administrative 
Courts provided in Art. 107. The states themselves appointed 
Administrative the judges of these courts. The main purpose 
courts in states. q£ administrative courts was “to give 
judgment on the legality of administrative actions, and dis¬ 
ciplinary aspects of official activity.’* The citizen had a right 
to invoke the the power of the Courts against any act of an 
administrative authority. The Courts were concerned 
with the respective competence of municipal authorities and 
the various institutions and officers thereof or between 
individuals and the authorities regarding claims and 
obligations arising out of public law; the conflicts over powers 
between the higher local authority, rates, orders under the 
police power, subjects which in English law are dealt with 
either by the Departments of State or ordinary Court of 
Law.* 

Besides these Administrative Courts there were ordinary 
courts in all states, dealing with ordinary cases, criminal and 
civil, as in other countries of the world. These courts were 
of varying gradations with varying degrees of jurisdiction. 

In the Commonwealth (Reich) too, there are Adminis- 
Administrative trative Courts on the lines of those in the 

courts in the States. There is also the Supreme Court, 

or 'A Court of State’ established by the 


Keich. 


* Theory and Practice of Modern Government, vol. II, p. 1489# 
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federal government, as provided in Article 108 of the 
constitution. This Court sat at Leipzig, and had 96 judges. 
It exercised appellate jurisdiction over all inferior courts and 
also original jurisdiction in certain cases. It was divided into 
four criminal and nine civil senates, each consisting of five 
judges.*-*" It acted as a tribunal for trying “constitutional 
issues of the first rank,” which were: 

(1) Impeachment (as voted by the Reichstag) of the 
National President, the Chancellor and the Ministers, for 
criminal violation of the constitution. (Art. 59) 

(2) Differences regarding ‘maladministration of Reich 
laws by the states,’ the suit being preferred by the Reich or 
the state government. (Art. 15) 

(3) All disputes relating to property, “in cases arising 
out of the territorial re-organization of the states” (Art. 18) 

(4) All “non-private” conflicts between states, or 
between a state and the Reich. 

(5) All constitutional conflicts arising within a state 
which had no court for their settlement. 

(6) Disputes arising between the Reich and any state or 
states relating to the rights and powers of the former over 
the railway system and the conditions of transfer of the 
post and telegraph system, state railways, canals; and 
differences of opinion with regard to ‘interpretation of 
treaties relating to the transfer of these and allied institu¬ 
tions.’t 

The above powers of the Supreme Court were defined by 
a law passed in July 1921. The institution of this Supreme 
Court in Germany was a distinct improvement upon the 
Imperial judicial system which did not provide for any such 
judiciail machinery for the settlement of disputes mentioned 

* Statesman’s Year Book, 1932, p. 933. 
t Theory and Praotice of Modern Government, vol, I, p. 367. 
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above, particularly those arising between the Reich and the 
states. “Under the old Constitution the states were 
sometimes judged by the Reich without appeal to a properly 
constituted court of justice, or the Reich was successfully 
defied, since appeal to the Bundesrat was an appeal to a 
political body the members of which had a personal interest 
in the result. The character of the new Federation made 
such a method impossible. A Central authority to guard 
the spirit of the Constitution was imposed by the facts of 
the situation.*** The new German federalism had, in this 
respect, been influenced by the experience of U, S. A., 
Australia and Canada. 

AMENDMENT OP THE CONSTITUTION: DIRECT DEMOCRACY 

The amending process of the Weimar constitution of 
Germany reflected the sovereignty of the people, of the 
Reich, unlike the method prevailing in the Imperial Germany 
which recognised the union as between Princes and not 
between peoples. The following methods could be adopted 
for amending the constitution: 

(1) The two Houses of the legislature, viz,, the Reichsrat 
and the Reichstag, might effect an amendment by a two- 
thirds majority, in each House, provided that (in each 
House) two-thirds of the total members were present, 

(2) If the Reichstag passed an amendment by a two- 
thirds majority of the total members of the House, and the 
other House persisted in objecting to that amendment, the 
President might refer the measure to the people, if asked to 
do so by the Reichsrat within two weeks, or he might 
promulgate it. It was provided that in the referendum at 
least half of the electors must take part, and out of them a 
majority should vote in favour of the amendment. There 
was thus a conditional referendum. 

* Theory and Practice of Modern Government, vol. 1, p. 868. 
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(3) An amendment could be initiated by one-tenth of 
the voters and then if the Reichstag rejected it, it was 
referred to the people and if an absolute majority of the 
voters voted for it, it became valid. 

To effect a constitutional amendment by means of a 
referendum a simple majority was sufficient if the Reichstag 
had voted for such an amendment; but if the Reichstag's 
approval was to be nullified in such a case a specified 
majority was required.* 

The Weimar Constitution, in recognising the sovereignty 
of the people, had introduced an element of direct demo¬ 
cracy, a provision which marked the most important 
improvement upon the Imperial Constitution. As described 
before, people elected, by a direct vote, their National 
President, and could in one sense, recall him or reassert 
their confidence in him. whenever there was a serious 
conflict between him and the Reichstag, and the latter 
demanded his removal from office. They could initiate 
laws by submitting a draft signed by one-tenth of the voters 
and could also demand that a law passed by the legislature 
be referred to their vote. This last demand could be made 
by one-twentieth of the qualified voters. Their consent 
(only of those who were directly affected) was also necessary 
in making territorial reorganizations, (Article 18). And 
lastly they could propose and pass constitutional amend¬ 
ments, as described above. All these various methods by 
which people exercised direct and effective voice in the 
governance of the country was just in comformity with the 
spirit of the constitution which stated that all state 
authority emanated from the people. There were a few 
occasions when referendum was resorted to and people given 
a chance to determine the questions at issue, 

* Brunet. The German Oonstitution, p. 146. 
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ECONOMIC LIFE OP THE PEOPLE 

To rehabilitate the economic condition of a defeated 
people, to counteract the invasions into Germany of the 
Bolshevick movement from the east, and lastly, to satisfy 
the growing socialistic needs of the post-war period, the 
constitution of Weimar recognised the importance of the 
welfare of the working classes and of the economic life of 
the German people in the fifteen articles (151-165) of 
Section V. This was tried to be achieved in the following 
two ways. 

Firstly, the workers and salaried employees were organized 
together. Each factory consisting of fifty workers had a 
Workers local workers’ council, and similarly there 

organized. were district workers’ councils and then 

finally the National Workers’ Council. Para 2 of Art 165 
said: ‘'The wage-earners and salaried employees are entitled 
to be represented in local workers’ council, organized for 
each economic area, and in a National Workers’ Council, 
for the purpose of looking after their social and economic 
interests”. So that the weaker of the two parties in the 
economic life of the nation had been organized to take its 
proper stand visni-vis the capitalists who were undoubtedly 
stronger than the workers. This co-operation had done 
much to improve their lot. 

Secondly, effort was made to bring about a better under¬ 
standing between the employers and the workers by 
instituting economic councils consisting of the representatives 
„ , of both. “Wage earners and salaried 

Understanding 

between employees are qualified to co-operate on 

workers equal terms with the employers in the 

regulation of wages and working conditions, 
as well as in the entire economic development of the produc¬ 
tive forces. The organizations on both sides and the agree- 
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ments between them will be recognised/’ In these words the 
constitution emphasised the need for co-operation between 
the employers and their workers. Thus had been instituted 
district economic councils, each covering an economic area, 
and the National Economic Council covering the whole 
territory of the Reich. The constitution fixed the composi¬ 
tion of these councils thus: ^'The district workers’ councils 
and the National Workers’ Council meet together with the 
representatives of the employers and with other interested 
classes of people in district economic councils and in a 
National Economic Council for the purpose of performing 
joint economic tasks and co-operating in the execution of 
laws of socialization. The district economic councils and 
the National Economic Council shall be so constituted that 
substantial vocational groups are represented therein 
according to their economic and social importance.” The 
National Economic Council, often described as the Economic 
Parliament of Germany, consisted of 326 representatives of 
the various groups, distributed thus: agriculture and forestry 
68; market industries and fisheries 6; general industry 68; 
commerce, bank and insurance 44; transport enterprises 34; 
small business and small industries 36; consumers 30; civil 
servants and the professions 16; other nominees of the 
government 24. Each group consisted of an equal repre¬ 
sentation of employers and workers. 

The National Economic Council was mainly an advisory 
body. All laws relating to social and economic policy were, 
An advisory before being introduced into the National 
body. Assembly, referred to the National Econo¬ 

mic Council for opinion. The National Economic Council 
itself had the right to propose such measures for enactment 
into law. If the National cabinet did not approve them, it 
could, nevertheless, introduce them into the National 
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Assembly together with a statement of its own position. 
The National Economic Council might have its bill 
presented by one of its own members before the National 
Assembly. Thus the National Economic Council had 
almost the same relation with the National Assembly 
(Reichstag) in all social and economic legislation as the 
Reichsrat had with the National Assembly in all other 
legislative measures. 

The representatives in the National Economic Council 
had no fixed life, each group of employers or workers being 
free to recall any of their respective representatives at any 
time as well as fill up vacancies when they occurred. Being 
How the Council advisory body, its decisions were not 
worked necessarily arrived at by majority rule; 

sometimes there was voting by groups and at other times by 
heads. The complete record of its proceedings on a particular 
measure was sent to the government which then formulated 
its own opinions. The Economic Council often worked 
through Sub-Committees, the original idea of treating it 
as a parliament of 326 representatives having been given 
up. The meetings of the Council and its committees were 
not open to public. 

POLITICAL PARTIES 


Even before the war of 1914-18 there were political 
parties in Germany; their importance was, however, not 
so great then as it became in the post-war period. The 
Revolution of November 1918, let loose the socialists, the 


Revolution of 
1918 increased 
party spirit. 


state particularists, the democrats and all 
workers and soldiers to fight for acquiring 
influence in the making, and subsequently 


in the governing, of the state. The elections to the Consti* 
tuent Assembly, on the basis of proportional representation, 
further resulted in sharpening the lines of division between 
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the various political parties. Before this time (i. e. 1919) 
Germany had representative government but without any 
responsible government. The political parties did not, 
therefore, exhibit the sense of responsibility which is a 
marked feature of parties in England and America. “An 
extraordinary premium was placed upon the creation of 
attractive programmes’** which had no chance, whatever, 
of being tested on the anvil of practical politics. The 
German politicians did not hesitate to make promises and 
set forth programmes that "were at once theoretically 
complete and inflated far beyond veracity.” The Revolution 
of 1918-19, however, changed the whole face of German 
politics and the parties saw before them the possibility of 
being called upon to assume the responsibility of forming 
government, and this had “an immediate and abnormally 
deflating effect” upon their programmes. 

The making of the Weimar constitution was a victory 
for the social Democrats, and a defeat to the German 
Nationalists, the German People’s Party and the Indepen¬ 
dents, all the three of which were anti-Democratic and 
desired to establish monarchic institutions in 1919. The 
Centre Party in Germany was mainly Catholic in its lean- 

The Centre Party It was democratic and believed in 

the equality of men; it demanded revision 
of the Treaty of Versailles, creation of a functional represen¬ 
tative body; promotion of reconciliation between classes and 
industries; connection between industry and politics, includ¬ 
ing co-operation of the workers in industrial management. 

The National Socialist German Workers’ Party began 

The National '''^‘th a comparatively insignificant following 

Sooiaiist (German of 32 in the May elections of 1924, and 
Worker,* Party. . , ^ . 

in the December elections its strength 

. Theory and Praotioe of Modern Qovernment, vol. I, p, 449, 
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went down to fourteen in the Reichstag. In 1928 it 
further declined to 12, but in 1930 elections it again shot 
up to capturing 107 seats out of a total of 576, thus occupy¬ 
ing a very important position second only to the Social 
Democrats who gained 143 seats. This success of- the 
National Socialist Workers was due to the party’s intensive 
and ceaseless efforts to appeal to the youth of the country 
against the parliamentary regime which had till then propped 
tip on the vast foreign debts which the successive govern¬ 
ments between 1924 and 1928 had incurred to keep 
Germany outwardly prosperous. The party had recourse 
to extreme measures. “A militant, violent, incessant pro¬ 
paganda was practised; men and women who stood in the 
way were'murdered, a military organization was created to 
give satisfaction to the longing of the young and the 
unemployed and oppressed, and freedom and organized, 
gymnastic community. Large numbers of the youth of the 
universities were attracted. A process of infiltration was 
attempted in the Array.”* The Party was essentially race- 
proud; it preached, firstly, Racial Nationalism including the 
exclusion of all non-Germans by blood from participation 
in German citizenship and its consequent dislike of the 
Jews, and, secondly, Social Economic Collectivism. 

The German Social Democratic Party was started with 
its support to Marxian doctrines. Its cry for universal arid 
The Social equal suffrage won it great favour, and in 

Democratic 1914 it had 88 daily newspapers with a 

sale of nearly a million and a half. During 
the war there was a split in the party; the secessionists 
included Independent Socialists and Majority Socialists, and 
both of the groups were, later on, assimilated in other 
parties. The Social Democrats, as already said, were the 


^ Tkeorjr an^.Gpvprqmeptf VoUJ, pTf- ^7^T7f .... 
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most numerous party in the National Convention which 
produced the Weimar constitution, and they had, therefore, 
to conduct the government after August 1919. The patty 
continued to occupy a very influential position, allying with 
some party or the other to form coalitions, till the rise of 
the Nazis to power. It believed in Socialism as the cure 
r,„ .. for the evils of modern industrial age, and 

sought to achieve its end through a parlia¬ 
mentary systemc It stressed the good of the community 
over that of the individual, and pursued a policy of cultural 
as well as social improvement through the State until such 
time as it gathered a majority of voters. It supported a 
centralised Reich with local self-government, the abolition 
of privileges of birth, sex, religion and property. Adminis¬ 
tration was to be democratized; remedies against illegality 
of administrative action established; municipalization of 
business enterprise extended. It had many immediate 
demands, like that of marriage, divorce, and the treatment 
of illegitimate children. Its educational policy induced full 
and free opportunities for all, and secular instruction only, 
and was strongly opposed to any publicly admitted right of 
the churches to influence the schools. Its financial policy 
was based on direct taxes. The party supported economic 
and factory councils in which the workers might acquire a 
say in the direction of industry. It was a party of inter¬ 
national affiliations, and supported national minorities, 
international disarmament, the League of Nations, and the 
backward peoples against exploitation.’* In short, this 
piolicy resembled that of the British Labour Party, with the 
only difference that the German Socialists were wedded to 
Marxian doctrine in general. This doctrine, however, could 
not make much headway. 
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The Nazi Party. 


The most influential party in post-war Republican 
Germany was the German edition ot the Italian Fascists, 
called the Nazis who are now the only 
political party in Germany. Nazism has 
much in common with Fascism, particularly its fight against 
parliamentary form of government. It is the product of the 
general wave of intense nationalism that has been sweeping 
over Europe since the beginning of the post-war period, 
notwithstanding the talk of internationalism and the 
professed abhorrence for war. Hitler is the father of the 
Nazi movement. He is an Austrian by birth, having been 
Hitler as its born in Bavaria where he started his 

founder. political Career as a Socialist. He took 

prominent part in the Socialist movement of 1918-19. 
Socialism was rigorously suppressed in Bavaria in 1920; and 
the anti-Socialists swept the polls at the following elections 
and succeeded in putting down the Communist movement. 
‘‘It was in this atmosphere of revolution and counter¬ 
revolution that Hitler created his Nazi organisation, hover¬ 
ing at first between the demand for Bavarian separatism 
and the creation of a powerful pan-German State."* 
It soon gained considerable support, particularly in 1923, 
when Ludendorff joined its ranks. It became extremely 
militant in attitude, and tried to overthrow the Republican 
constitution. The Bavarian Government repressed it, for 
the time being, and in April 1924 sentenced Hitler to five 
It* varying years’ imprisonment. He was. however, 
fortunes. released within a few months, contested 

the elections of 1924 and gained 32 seats. But the Nazis 
again lost ground and in the elections of 1928 they could 
capture only 12 seats. However, the world slump after 
1928 gave Hitler his chance in Germany which was then 
* Oole. The Intelligent Man’s Review of Europe To«day, p. 648. 
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facing gigantic economic crisis. The Nazis began to acquire 
considerable popular support. In the elections of July, 
1932, they polled 13J million votes and captured 230 seats 
in the Reichstag. Hitler refused to agree to the formation 
of a coalition government and the Nationalists were allowed 
to form government with von Papen as Chancellor. By 
this time the centre of gravity had shifted from the south 
to the north, and the Nazis became the strongest party in 
Prussia. Four months later, they again suffered a set-back 
and in the elections of November 1932, they got only 106 
scats and ll£ million votes to their credit, and it was 
expected, in certain quarters, that Nazism had started on 
its downward march. At this time the Chancellor was von 
Schleicher who tried to appease the general discontent in 
the country by following a more moderate policy. He 
could not, however, continue in power for long. President 
Hindenburg was then compelled by the force of circums¬ 
tances to offer Chancellorship to Hitler who formed his 
Power comes to first Nazi government, including therein 
*^**‘®* Papen and the Nationalists who were 

friends of the President. Though Papen was made Vice- 
Chancellor, the real power passed into Nazi hands. 

FAILURE OP GERMAN PARLIAMENTARIANISM 
The Weimar constitution had established a federal. 


republican, parliamentary government in Germany. The 
German constitutionalists had hailed the 

What the , .... 

Weimar con- introduction of parliamentananism, hoping 


stitution had 
done. 


that the system would stabilise democracy 
and lead to the happiness and prosperity 


of the nation. But within a decade of its working the 


system showed signs of complete failure, and in 1933 it 
yielded place to Fascist dictatorship under Adolph Hitler. 
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The failure of the Weimar parliamentary, republican, 
federal system has been attributed to different reasons, on 
account of the many view-points from 
which people have looked at the subject, 
failure of the Some hold that the weakness of German 
Republic. politicians and parliamentarians led to the 

failure of the Weimar Republic; others 
assert that the Treaty of Versailles was responsible for the 
failure of the German parliamentary system. Neither view 
is entirely correct; the truth lies somewhere between the 
two. 


That the establishment of the Republic was enthusiasti¬ 
cally received by the German people, on the whole, cannot 
be questioned. But mere popular enthusiasm was not 
enough to make this important constitutional experiment a 
success. Certain conditions are necessary to make parlia- 
Oonditions mentariaiiism a success. Firstly, as the 

necessary for the system involves the formation of political 
suoceas of parlia- , , , 

luentarianism. parties, two and only two political parties 

are necessary for the successful working of 
parliamentary government, this has been demonstrably 
established by the working of the English and French 
systems. In the former country, parliamentarianism was a 
great success till the rise of the third party (the Labour 
Party), and in the latter the existence of the multi-party 
system to be more accurate, the existence of the many 
political “groups’’—has led to the extreme instability of 
character of the French cabinets, forcing them to perform 
political experiments of kaleidoscopic nature. In Germany 
the Weimar Constitution introduced the Baden system bf 
Absence of theee proportional representation which, while it 


coudttions in 
G-ermany. 


satisfied the claims and demands of the 
many political parties to obtain seats in 
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proportion to the support they obtained at the polls, directly 
encouraged the continuance of the multi-party system. 
Mnlti-parfcy None of the parties commanded the support 

system. q£ majority in the Reichstag, and 

hence from its very outset the parliamentary system suffered 
the inherent weakness of coalition, and unstable cabinets. 
That the first eleven cabinets had an average life of 7i 
months each clearly proves how the German cabinet system 
was inclining towards the French system. 

Secondly, the new German parliamentarianism needed 
financial stability for its success. But the treaty of Versailles 

Pinancial imposed on her extremely heavy finan- 

instabiiity in cial obligations, the War reparations. Even 
Gormftny. 

when the reparation question was being 
discussed in 1918-19, far-sighted thinkers had protested 
against the inadvisability of loading Germany with excessive 
indemnities. But their protests did not appeal to the Allied 
Powers who seemed to be bent upon exacting the heaviest 
penalties from Germany, expecting that payments would be 
made by the latter sufficient in amount to cover their own 
expenditures on reconstruction of devastated areas and 
rehabilitation of soldiers. On the other side, the German 
people felt that the promise to pay was extorted from them 
under duress, and they and their governments would pay 
only when they were compelled to pay. Anxious to pay 
the Allies, the Germans developed their industries with the 
greatest speed and consequently cheap German goods 
flooded every nook and corner of most countries. Other 
countries then raised high tariff walls against German 
imports, to protect their own manufactures. This accentuat¬ 
ed the financial difficulties of the German government. 
Weimar constitution received too great a blow within the 
first ycats of-its. wcurking. The successive coalition cabinets 
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proved unfit, rather powerless, to cope with the financial 
crisis created by the reparation problem. 

Thirdly, the humiliation inflicted on the German nation 
by the severe terms of the treaty had created a new 
psychology of the defeated nation. Germany’s military 
strength was crushed, but not her military spirit and 
patriotism. Germany needed a system that could concen¬ 
trate all power in one place and in a few hands, without any 
chance of a change in policy. The young German mind 
was ready to welcome the party that made promises of an 
early retribution. 

Fourthly, experience has shown that certain traditions 
are necessary to train a nation to work parliamentary 
institutions. The pre-war German Empire had developed 


Traditional 
German milita* 
rism. 


extreme form of aggressive militarism under 
Prussian control The parliament there 
was, but the Bundesrath—in fact, the 


Imperial Chancellor—exercised all control, and the Reichstag 
was a virtual nullity. The abnormal circumstances created 


in Germany by the defeat in the war needed a strong 


administration. For these several reasons the experiment 
in parliamentary institutions failed to solve the fundamental 
problems facing the defeated Germany. 


THE THIRD REIOH 


With the assumption of power by the Nazis under 

Hitler on January 30, 1933, Germany actually entered the 

. Third Reich, despite the formation of a 

Hitler in power. 

seemingly coalition” cabinet with Hitler 


as Chancellor. Germany waited with bated breath to sec 


what Hitler would do to implement the promises the 
National Socialists (the Nazis) had made. January 30 was 
celebrated as the dawn of a new era. Evidently, Hitler was 
more in office than in power. His party, the National 
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Socialists, were still not in majority in the Reichstag. He 
had to depend upon the support of other parties. 

The Reichstag fire incident determined his mind. 
General election was ordered for March 5. It resulted in 
triumph for Hitler. The National Socialists obtained 44% 
of the votes and thus captured 288 seats out of a total of 
647, and with the tacit help of their supporters, the German 
National People’s party, they commanded 340 seats for 
fifty-two per cent, of the votes. 

The success of the National Revolution was now 
assured. It is true to say that no similar revolution had 
been effected in post-war Europe with less bloodshed. The 
Nazis came into power by constitutional means. That they 
were determined to continue in power under cover of constitu- 
tionalismt too, cannot be doubted. 

The aims of Hitler were but the essence of National 
Socialism, which the original theorist Feder, had thus set 
out in an official commentary: “All people of German blood, 

whether they live under Danish, Polish, 
Aims of Hitler. „ , , t 

Czech, Italian or French rule, must be 

united in the German Reich. ... We will not renounce a 
single German in Sudeten, in Alsace-Lorraine, in Poland, in 
the League of Nations colony Austria, or in the succession 
states of old Austria.” The Nazi Political A, B* 0. also 
declares; “The Third Empire is to be a future Christian- 
German Empire of the Middle Ages and of the Imperial 
Empire of Bismarck, and which is to bring about the 
unification of all Germans living in Central Europe.” Alfred 
Rosenberg, Director of the Foreign Affairs Bureau of the 
Nazi Party, clearly enunciated the aims of the Nazis in 
these wotds: “Racial honour demands territory and enough 
of it. . • . In such a struggle there can be no consideration 
for worthless Poles, Czechs, etc. Ground must be cleared 
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for German peasants.*' And he further said, ‘‘A Nordic 
Europe is the solution of the future, together with a 
German MHteleuropa. Germany as a racial and national 
State from Strassburg to Memel, from Eupen to Prague and 
Laibach, as the central Power of the Continent, as a 
guarantee for the south and south-east. The Scandinavian 
States and Finland as a second alliance to guarantee the 
north-east and Great Britain as a guarantee in the west and 
overseas necessary in the interest of the Nordic race,’* 

With a view to achieving these high aims, it was 
necessary to suppress all opposition to National Socialism 
One man rule in the Reich, to concentrate all authority 
needed. ^ hands—nay in one hand, to 

introduce a system of internal administration suited to the 
needs of aggressive militarism, and finally to control all the 
activities of the individual so as to make him completely 
subservient to the will of the State. 

The new Reichstag held its first solemn session at the 
Garrison Church in Potsdam, which included a ceremony 
at the tomb of Frederick the Great. The same afternoon 
the Reichstag met at Berlin and re-elected Goering as its 
president. On March 23, Herr Hitler outlined his policy 
in a speech, while introducing an important legislative 
measure which, when passed by the two Houses the same 
day, became ‘*Law to Combat the Misery of People and 
Reich.” It is popularly known as the Enabling Act; it came 
into force on March 24, 1933. This Law laid down: 

National laws can be enacted by the Keicb cabinet as well as in 
accordance with the procedure established in the constitution. This 
applies also to the laws referred to in article 85, paragraph 2 * and in 
article 87t of the constitution. (Art. 1) 

• The paragraph reads: “The Budget must be passed into law before 
the opening of the financial year." 

t The article reads: “Funds may be obtained by way of loan in case of 
special necegsity, and, as a rule, only for expenditure on productive 
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^ The Reich laws enacted by the Reich cabinet may deviate from the 
constitution in so far as they do not affect the position of the Reichstag 
and the Reichsrat. The powers of the President remain undisturbed. 
(Act. 2) 

The Reich laws enacted by the Reich cabinet are prepared by the 
Chancellor and published in the They come into effect, 

unless otherwise specilied, upon the day following their publication. 
Articles 6B to 77* of the constitution do not apply to laws promulgated 
by the Reich Government. (Art. 3) 

Treaties of the Reich with foreign states which concern matters of 
national legislation do not require the consent of the bodies participa¬ 
ting in legislation. The Reich cabinet is empowered to issue the 
necessary provisions of these treaties. (Art. 4.) 

This law becomes effective on the day of its publication. It becomes 
invalid on April 1, 1037; it further becomes invalid when the present 
Reich cabinet is replaced by another (Art. 5). 

This Act did not formally abrogate the Weimar Consti¬ 
tution which still continues to be, in theory only, the 
constitution of the Third Reich. But in effect, it transferred 
all legislative power from the Reichstag and Reichsrat 
(without, however, abolishing these bodies) to the Reich 
cabinet. The laws promulgated under Article 1 of the 
Act could deal with all matters not excluding the budget, 
and they were not to be subject to the process of legislation 
provided in the Weimar Constitution. They could even 
deviate from that Constitution. Moreover, as the Chan¬ 
cellor prepared the laws on behalf of the Reich cabinet the 
Enabling Act practically gave all legislative power in the 
Reich, including the making of treaties with foreign states, 
to one single individual, viz,, the Chancellor. The only 
limit imposed was that the Enabling Act had force for 4 
years, i. e., till 31st March, 1937. Before the four years 

undertakings. Such a proceeding, as well as the giving of a security 
on behalf of the Reich, may be effected only upon the authority of a 
law of the Reich.” 

• These articles related to the procedure of legislation in the Reich 
the moving and passing of measures in and by the two chambers, 
etc. 
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expired, the Reichstag decided on January 31, 1937, tO 
continue the Enabling Act for a further period of four 
years. In this way personal dictatorship of Adolph Hitler 
was established in the Reich, without, however, admitting 
the cancellation of the Weimar Constitution. 

The Enabling Act brought to an end “negative parlia- 
mentarianism.*’ Anonymous responsibility was replaced 
by “consciousness and joy of the responsibility of leaders.” 
It signified the manifestation of the special confidence of an 
overwhelming majority of the Reichstag in the government 
of national concentration, and concentrated all legislative 
and financial powers in the hands of Adolph Hitler who 
can act with quickness and effectiveness without having to 
await the consent of any deliberative body. No doubt the 
Act continued the Reichstag and the Reichsrat for the time 
being (though without any legislative powers); on February, 
14, 1934, the government issued a decree abolishing the 
Reichsrat, thus depriving the states of direct representation 
in the national parliament. 

A week later, i. e., on March 31,1933, the Reich cabinet 
promulgated the Provisicnal Law for Coordirtating of the 
States with the Reich which came into force on April 3, 1933. 
If the Enabling Act put an end to parliamentarianism in 
the central government of the Reich, this new law put an 
end to parliamentarianism in the states for it gave the same 
legislative powers to state cabinets as the Enabling Act 
gave to the Reich cabinet. The state cabinets were 
forbidden from promulgating any law making departure 
from the Reich constitution. But they could promulgate 
laws deviating from the state constitutions. All the state 
diets, except the Prussian diet, were dissolved and fresh 
, elections ordered. The communist party was deprived of 
the right of representation, and all other parties 'were 
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apportioned seats in the diets in proportion to their support 
in the Reichstag elections of March 5, 1933. 

On April 7,1933, the Reich cabinet promulgated another 
law for coordinating of the states with the Reich. It is 
popularly known as the Reich Regents Law. By this law, Hitler 
concentrated in his own hands the complete administration 
of the states, which were to be administered through the 
Reich Regents appointed by the President and responsible 
to the Chancellor. It was the duty of the Reich Regent to 
see that the general policy laid down by the Chancellor was 
observed in the state for which he (the Regent) was 
appointed. This law gave the Reich Regent in a state the 
following powers; 

(1) Appointmoril and remov«il of ilio head of the state cabinet, and 
upon his proposal, the other members of the state cabinet; 

(2) Dissolution of the legislature and designation of new elections; 

(3) Preparation and pxiblication of state laws, including the laws 
which are dotonniried upon by the state cabinet according to , , . the 
temporary law of March 31, PJ33 . . . Article 70 of the Reich constitu¬ 
tion of August 11, 1019, applies accordingly; 

(4) Upon the proposal of the state cabinet, appointment and 
dismissal of higher state officials and judges, so far as this formerly 
was accomplished by the highest state officials; 

(5) The power of pardon. 

A Reich Regent could not, at the same time, be a member 
of a state cabinet, (Art. 2). The Reich Regent was 
appointed for the duration of a state legislative period. He 
could be recalled at any time by the Reich President on the 
proposal of the Chancellor, (Art. 3). Votes of no con¬ 
fidence of the state legislature against the head and the 
members of the state cabinet were not permitted, (Art. 4). 
(1) In Prussia, the Reich Chancellor himself exercised the 
powers of Reich Regent. Members of tht Reich cabinet might, 
at the same time, be members of the Prussian state 
cabinet. 
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The passing of the Reich Regents Law effected constitu¬ 
tional changes of a far-reaching character. It ended the 
sovereignty of the states which continued to exist only as 
administrative units in a unified Reich, German federalism 
came to an end. Administration of every state passed into 
the hands of the Reich Regent, a political appointee of the 
Reich. The Regent represented the Reich authority in the 
state; he exercised authority over the state Government 
through the power of dismissing and appointing the president 
and the members of cabinet of the state; he prepared and 
promulgated the state laws. The Reichswehr law of July 
20, 1933, further gave him the following power: “In case 
of public emergency or of a threat to public order the 
military forces must render assistance at the request of the 
Reich Regent, or, in the case of Prussia of the Reich 
Chancellor or officials designated by him/* 

On October 14, 1933 the Reichstag was dissolved, and 
a new one elected on November 12, when only the Nazi 
party was allowed to contest the elections. On January 
30, 1934,—just a year after Hitler’s accession to power—a 
bill was moved in the Reichstag, passed the same day by 
both the Chambers, and enacted as Law Concerning the New 
Structure of the Reich. According to this law: The popular 
representation of the states was abolished. The sovereign 
rights of the states were transferred to the Reich, and the 
state Governments were declared subordinate to the Reich 
Government. The Reich Regents were made subordinate to 
the Reich Minister of the Interior. The Reich Government 
was empowered to make new constitutional law. 

According to this single, simple law proclaimed on 
January 30, 1934, the states ceased to be political units, and 
remained only as territorial units for administrative conveni¬ 
ence. completely subordinate to the Reich. The purpose of 
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the law was explained by Dr. Frick, in a radio broadcast, thus 
“The historical task of our times is the creation of a 
strong national unitary state to replace the former 
federal state. There is no longer room in the new 
Germany for States (Lander) in the former sense or for 
State frontiers . . . The State Governments from today 
on arc merely administrative bodies of the Reich • . • 
The law concerning the new structure of the Reich . . . 
gives the Reich Government complete power to undertake 
the constitutional reconstruction of the Reich. “ The law 
removed even the few restrictions contained in the Enabling 
Act, regarding the authority of the Reich cabinet to promul¬ 
gate Reich laws. 

On February 14, 1934, the Reich Government issued a 
decree by which the Reichsrat, the only remnant of states’ 
individuality, was abolished. 

Hitler’s Government had already removed the weakness 
of government inherent in the multi-party system by abolish- 
Aboiition of ing all the political parties other than the 
parties. Nazis (National Socialists). The Communist 

Party was banned. The Socialists also ceased to function 
as a separate party; 94 out of 120 of the Socialist deputies 
had voted for the Enabling Act; the Nazis had seized all 
control over the socialistic organizations like trade unions, 
and arrested principal socialist leaders; a decree of July 7, 
1933, had abolished the socialist representation in the 
Reichstag and the Prussian Diet. The Democratic Party 
had been banned on June 22, under an order of the Reich 
Minister for the Interior. The other smaller parties also 
disappeared, some of them merged themselves in the Nazis 
and others voluntarily dissolved themselves. Finally, on 
July 14, 1933, Law Prohibiting the Formation of New Political 
Parties was promulgated by the government, which recognised 



640 


MODERN GOTBRNMENTB 


the National Socialist German party as the only political 
party in Germany. Article 2 of this law penalised the 
formation of new political parties by providing that whoso¬ 
ever made such an attempt to form a new political party 
would be '‘punished with imprisonment in a penitentiary 
up to three years or with confinement in a jail from six 
months to three years unless the act is punishable by a 


higher penalty under other provisions/* 

By these steps all power in the Reich was placed in the 
hands of the Nazi party; this position was legalised by a 


One party 

government 

established. 


law made on December 1, 1933, and put 
into force the following day. It was called 
Law for Safeguarding the Unity of Party and 


State. It declared that “After the victory of the National 


Socialist Revolution the National Socialist German Workers’ 


party has become the carrier iTragerin) of the government 
and is inseparably connected with the state. It is a corpora¬ 
tion of public law, Its constitution is determined by the 
leader (Fuehrer).” Further articles of the law gave full 


powers to the leader to maintain discipline in the party 
and to punish any violations. Thereafter the dictatorship 
of the Nazi party virtually became the personal dictator¬ 
ship of Hitler. President Hindenburg (elected April 26. 
1925, and re-elected April 10, 1932) died on August 2, 
1934. That very day Hitler published a law combining in 
his person the two offices of President and Chancellor, and 
adopted the designation of “Fuehrer and Chancellor.” 

On January 29, 1935, the government published another 
law called the Statihalter Law by which each Reich Regent 
may become head of the government of his territorial 
division, but completely subordinate to the Fuehrer and 
Chancellor. This has given to Hitler fullest control and 


power over the Reich. 
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GOVERNMENT OP THE THIRD REICH 

We may now briefly state the form of the government 
now existing in the Reich. All authority of government 
has been handed over, constitutionally, to the Nazi party. 
So that according to Hitler it is not the state that controls 
the party, but the party that controls the state. The cons¬ 
titution of the party is prepared, amended or interpreted by 
the Leader, i. e., at present Hitler. All members owe 
unquestioned obedience to him and are liable to such punish¬ 
ment for violation of discipline as the leader might consider 
proper. 

The leader (Fuehrer) forms the cabinet according to his 
own choice. At present, besides the Fuehrer and Chancellor, 
there are the ministers of Interior, Foreign Affairs, Defence, 
Finance, Food and Agriculture, Economic Affairs. Posts, 
Transport. Aviation, Justice, Learning and Education, Church 
Affairs, National Englightenment and Propaganda, and two 
ministers without portfolio. Of these last Rudolf Hess is 
the personal deputy to the Fuehrer. 

In addition to the above cabinet, Hitler created on 
February 4, 1938, a new secret cabinet, smaller in size and 
entrusted with the task of advising him on all foreign and 
political questions. It consists of Herr Hitler, General 
Goering, Herr von Ribbentrop, General Keith (chief of 
the Supreme Command), Herr Rudolf Hess, Dr. Goebbels 
and admiral Reader. The new decree has given Hitler untram¬ 
melled control over the armed forces. It has resulted in 
the closer merging of the state and the Nazi party. The 
new secret cabinet may well be compared to the committee 
of the Imperial Defence in Great Britain as its constitution 
is similar and the purpose apparently the same. Three new 
functions of Chief of the Air Force, Inspector General, 
and Chief of the Ministers’ Personal Staff have been 



642 


MODERN GOVERNMENTS 


created. All these changes were approved by the Reichstag 
which met on February 20. 1938. 

The old legislature set up by the Weimar Constitution 
has practically disappeared. The Reichsrat was abolished on 
February 14, 1934. The Reichstag remains, but in an 
altered form. The list of 400 memberes, all Nazis, that 
compose it is prepared by Fuehrer. Voters are required 
to say ‘yes’ or ‘no* to the list; no other party being in 
existence, there is no other list to vote upon. Thus the 
Baden system of proportional representation has dis¬ 
appeared. All legislative powers have been transferred 
by the Enabling Act of 1933 {renewed in January 1937) 
from the Reichstag to the Reich cabinet wherein the 
Fuehrer’s will is final The Reichstag is convened if and 
when the Fuehrer considers it necessary. It listens to the 
account of the government’s achievements and, according 
to the party discipline, ratifies the actions of the govern¬ 
ment. It is, at the most, only an advisory body. 

The judicial system has been renovated. By the law 
of April 1, 1935, uniform law courts have been instituted 
throughout the Reich. They arc vested with varying 
degrees of power, civil and criminal. There have been 
instituted commercial chambers to try commercial cases. 
The highest court is the Supreme Court illeichsgeritchi) 
consisting of 100 judges. It sits at Leipzig and exercises 
revisory jurisdiction over all inferior courts. A law pro¬ 
mulgated on July 5, 1935, has introduced a new principle 
of criminal law laying down that the courts shall punish 
offences not punishable under the Criminal Code if they 
are deserving of punishment “according to the underlying 
idea of a penal code or according to healthy public 
sentiment.” This is in keeping with the general spirit of the 
governmental system. 
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The one-party government now seated in power in 
the Third Reich has thus introduced great constitutional 
changes. The Nazi party in theory, and through it the 
Reich cabinet (completely under the Fuehrer and Chan¬ 
cellor’s control) in practice, now rules the Reich. W. B. 
Munro has thus described the fate of the Weimar Constitu¬ 
tion: “It has been virtually annulled by action of the 
Hitler government, especially by the governmental re¬ 
organization law of September 1935. To-day there is no real 
distinction in Germany between constitution and lavrs, or 
between laws and decrees. The distinction, if it exists at 
all, is purely technical. Yet the Weimar constitution 
has never been definitely abrogated as a whole, with 
another constitution issued in its place. Powers have, 
merely been transferred to Reich ministry by laws having 
the effect of constitutional amendments and this transfer 
of power has become the basis for the issue of decrees 
having all the force of constitutional enactments.” In fact 
the whole power over German law and German constitution 
has passed into the hands of Hitler himself. 
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CHAPTER XXII 


GOVERNMENT OF THE U. S. S. R. 

‘*I3emocracy in capitalistic countries where antagonistic classes 
exist is in the final analysis democracy for the strong, democracy for 
the propertied minority. Democracy in tlio U. S. S. K., on the contrary, 
is democracy for the toilers, that is democracy for all. But from this it 
follows that the foundations of democracy are violated not by . . . the 
New Constitution of the U. S. S. It. but by the Bourgeois constitutions. 
That is why I think that the constitution of the U. 8. 8. R. is the only 
thoroughly consistent, democratic constitution in the world.” {Joseph 
StfiViti) 


The Union of the Socialist Soviet Republics, having an 
area of 8,095,728 sq. miles and a population of 165,847,100,* 
has performed, during the last twenty years, a large-scale 
experiment in an entirely novel type of government, which 
has been variously interpreted by its admirers and critics. 
Some have hailed the constitution of the U. S. S. R. as the 
most democratic in the real sense, while others have 
denounced it as setting up a new form of tyranny over the 
dumb millions. 

HISTORY OF THR CONSTITUTION 
Russia occupies a peculiar geographical position on 
account of which she is considered partly European and 
Uptoi9i7 partly Asiatic in its culture, institutions 

and interests. Before the outbreak of the 
war of 1914-18, Russia was the most autocratically 
governed country in the world. The Czar was the undisputed 
head and ruler of the State, whose authority was unlimited 
and whose very word was law. Early in the nineteenth 
century an attempt was made by Czar Alexander I, to 


* These figures relate to the period before September 1939. 
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introduce some reforms in the governmental system but 
Napoleon’s invasion of Russia in 1812 seriously interrupted 
the move. His successor, Czar Alexander II, was a man of 
liberal views; spurred on by the example of the neighbouring 
empire of Austria (where the serfs had been emancipated 
in 1781), he expressed the wish that the nobles should take 
the work of emancipating the serfs into their own hands. 
On March 3, 1861, an imperial rescript proclaimed the 
emancipation of the serfs on private estates and of the 
domestic slaves. The holdings of the peasants were declared 
to be their property, and they were required to pay a 
reasonable sum to their landlords. Three years later, he 
emancipated the peasants of Poland. His motto was 
“Justice, light, and freedom,” and yet he found great 
adversaries in the Nihilists who would oppose benevolent 
reforms. They started secret societies, preached terrorism 
and finally bombed the Czar (13th March 1881) who was 
blown to pieces. 

Since then nothing was done in the way of democratis> 
ing the administration till the disaster of the Russo-Japanese 
war (1905), when the Government of the Czar lost “its 
First attempt to glamour of sanctity and the paternal autho- 
cali the Duma. rity.” The Czar attempted to consult 
popular opinion by organizing an elected assembly (the 
Duma). A widespread rebellion broke out. All attempts 
of the Czar to please the people by an extension of franchise 
failed, and he was compelled to issue a manifesto to jrant 
to the population “the immutable guarantees of civil liberty 
upon the basis of real inviolability of person, of liberty, of 
conscience, of speech, of assembly, and of association” and 
“to establish an immutable rule that no law shall become 
effective without the approval of the Imperial Duma, and 
that the representatives of the people be granted the right 
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Czar's authority 

remained 

unaltered. 


of exercising an effective supervision as to the legality of 
the acts of the Imperial authorities.” The first Duma that 
met in 1906 demanded direct universal suffrage, complete 
parliamentary government, expropriation of the landlords, 
etc. It was dissolved in July. The Second Duma met in 
March, 1907, and proved equally ineffective. 

Article 4 of the fundamental laws of May, 1906, had 
declared; "The Emperor of all the Russias wields a 
supreme autocratic power. To obey his authority, not only 
through fear, but for the sake of conscience, 
is ordered by God himself.” In such an 
atmosphere, even the Third Duma of 
November 1907, failed to achieve any results. All legislative 
power was exercised, finally, according to t he wi ll of th e 
Cz ar wh ose government could continu e th e o pe ratio n of tho 
previous year’s Budget, if in any 3 'csr the Duma threw out 
the Ministry’s financial proposals. The Executive was 
entirely responsible to the Czar, not to the Duma. 

So during the Great War, the people of Russia, unable 
to bear the strain and sufferings caused by that greatest 
conflict in living memory, rose into rebellion and compelled 
Emperor Nicholas to abdicate (March 12, 1917). 

In the Great War, Russia was one of the principal All^ 
against the Central Powers ct Europe. She could n«, 
however, continue the fight because of the aut ocralic_and 


The Revolution despotic rule at ho me. The increased 
oi 1917. demands made for democratising the govern¬ 

ment met with persistent refusal by the Czar whose vacilla- 
tion slowl y goaded the liberal minded men into rising into 
revolt. The Czar issued ill-advised decrees, ordering the 
members of the Duma to go home and the workingmen in 
Petrograd to end the strike and resume work, which precipi¬ 
tated the Revolution. The remote causes of the Revolution 
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w^e the starving condition of the inillions of^ 
peasantry, theorise of democracy in Europe, the 
caused by the Russo-Japanese war, and the impatience of 
the Russian youth. The Duma resisted till the Czar Nicholas 
II abdicated. Within a week, the Czar and all member3 of 
his family were made prisoners. The Provisional Govern¬ 
ment set up by the Duma immediately issued decrees which 
(i) eased the censorship of the press; (ii) released large 
numbers of political and religious prisoners; (iii) recognised 
the right of workmen to unionize and strike; (iv) humanized 
the disciplinary codes in the army and the navy. This 
government proved short-lived as the Pe trograd. Soyist 
instructed the ar my a nd the fleet to disregard all inst ru ctions 
qHhe^gp yern ment which conflicted with the regulations of 
the Soviet. Consequently, soldiers and sailors set up local 
revolutionary committees; some men desired to remain loyal 
to the old regime while others refused to fight at all. 

In October 1917, the Bolsheviks held a party meeting 
^d decided on £etat. On November 6 and 7 they 
seized Petrograd by force and arrested the members of 
government. The All Russian Congress of Soviets which 
jmet on November 7, appointed a new executive committee 
|and an administrative board with Lenin as ctmirman, 
[Trotsky as commissar for foreign affairs, and Joseph Stalin 
*as the commissar for nationalities. The chief spirit of the 
new Revolution of November 1917, was Lenin and his 
ablest lieutenant was Lev Davydov i ch Bron stein, allmJ^eon 
Trqts^. The cabinet drew up a programme which includ¬ 
ed: (i) immediate conclusion of peace with the Central 
Powers; (ii) quelling of local revolts and combating of the 
separatist tendencies; (iii) complete revision of the social, 
political and economic structure of the state so as to establ ish 
the dictatorship of the proletariat as a prelitpinary to a n 
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entirely communistic government; (iv) spreading of the 
proletarian revolution in the whole world. 

Congresses of soviets (run by the Bolshevik Socialists) 
met in quick succession; the fifth Congress adopted on 10th 
July, 1918, a constitution for the Russian Socialist Fe deral 
Soviet RepuWic (R. S. F. S. R.) which comprised most of 
the northern and far eastern parts of the de funct Czarist 
Empire. From 1918 to 1923, several important amendments 
were made in the constitution, particularly on the admission 
of new territories as republics, and since 1923 the Union is 
called the Union of Socialist Soviet Republics (U. S. S, R.). 
The constitution as amended upto 1923, was at once unique 
and, though very complicated in appearance, simple in its 
working. 

This constitution was of an extremely unique type and 
made a complete departure from the other constitutions of 

The Oonstitution the product of the mass 

of U. s. S. R. till rebellion of 1917, and was thus a reaction 
to the autocratic regime of the Czar. It 
put into practice the Socialistic Theory of Karl Marx, 
making every question a political question, and every worker 
a State employee. It aimed at a complete suppression of 
capitalism, and therefore, declared Russia as ‘'a Republic of 
Soviets of Workers’, Soldiers’, and Peasants’ Deputies.” In 
form, the Union was a close federation, that is to say, the 
powers which were given to the federal authority were very 
large indeed, and all the chief features of political and 
economic life of the people were concentrated in the federal 
machinery, and the component units; the seven Republics 
forming the Union retained autonomy in all local matters, 
including cultural autonomy. It aimed at the establishment 
of a Soviet Federation of the whole world. Hence the 
Union was **not in theory a national unit, but a federation 
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based on the possession of common Socialist institutions and 
a common social theory.** and, on paper at least, it allowed 
component republics the right of secession, undoubtedly a 
great departure from the accepted concept of a federation. 

The constitution established the grovernment of the 
proletariat, hence the franchise was uniform, and “open to 
Rule of the all of either sex, excepting persons employ- 

Proietanat. hired labour for profit (this included 

Kulaki) or living on unearned income, monks and priests, 
imbeciles, and former agents of the Tsarist regime.*'* 
Another novel feature of the constitution was the method 
of indirect election to all the Soviets of the “district,** the 
^‘Government,** and the “Central Executive Committee.** 
Direct election was in existence only for the formation of 
village or factory soviets which had a very narrow jurisdic¬ 
tion. ‘ As a form of organisation for a political party, such 
a system is not unknown but it is singular as a form of 
organisation for a State.**! 

The later tendency in the Union was towards greater 
centralisation which was enforced by insisting on a rigid 
adherence (in all the units and soviets) to the instructions 
received from the central organization. The political 
structure of the U. S. S. R was novel and widely different 
from the frames oi government in all other States. 

The structure of the U. S. S. R. was like a pyramid 
whose base was the large number of village and factory 
Soviets and the apex was the Central Executive Committee 


Local and 
Provincial 
Governments. 


and the Presidium. The constitution con¬ 
sidered the village soviet as the supreme 
organ of authority within its own compe¬ 


tence, and within the boundary of the locality it served.’ 


* Cole. A Guide to Modern Politics, p. 228. 
t Select Constitutiouff of the World, p. 214, 
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All persons of either sex, with the exception of those 
already described above, enjoyed franchise. The disfranchis¬ 
ed class numbered 8,000,000 persons (or about 8 per cent, of 
the total population) who had been denied the right to vote 
for economic .or political considerations. 

Soviet political theory considered the vote as not a 
“right’* but merely a social function, and. hence, constituting 
an effective instrument of protection of the workers* rights. 
Even foreign workers, resident in the Soviet Union, enjoyed 
the right to vote. In the year 1931, there were registered 
84,000,000 voters out of a total population of 160,000,000. 
Of the registered voters as many as 71*8 per cent, went to 
the polls in 1931. On an average, about 20 per cent, usually 
went to the polls, and in the rural areas, this percentage was 
as low as 8 or 9 even though the supporters of the Soviet rule 
viewed the elections as “the most important school for the 
political education of the labouring masses,’* and the voters 
were constantly urged to participate in the several elections, 
all agencies including schools, clubs, trade unions, the press, 
the theatre, the movies and the radio taking a keen interest 
in training the huge population. 

All details with regard to elections, e, g, place, time and 
manner of voting were determined by a commission appoint¬ 
ed for the purpose by the executive committee of the 
administrative unit concerned. Voting took place not on 


Elections and 
basis of repre* 
sentation. 


territorial or regional, but on occupational 
or professional basis, each factory, or trade 
union, or collective farm, forming a single 


electoral college by itself. There was no secret ballot; each 
voter appeared before the electoral officer and expressed his 
choice. In case of elections to the village or factory soviet, 
votes were taken by show of hands in the open. Candidates 
who received majority of votes were declared elected. 
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Though the soviet coastitution was based on the sovereignty 
of the proletariat, there was considerable inequality in the 
rights of citizenship (if the value of a vote were the criterion) 
enjoyed by the workers of the towns and factories and the 
peasants in the country-side. For every 25,000 persons of 
the former class there was one representative in the All- 
Union Congress, whereas the village soviets elected one 
representative for every 125,000 of population. The differ¬ 
ence in the voting rights of workers and peasants was 
justified on the ground that, during the transition period 
from capitalism to communism, the class-conscious and 
politically educated workers must assume leadership over 
the backward peasant masses. And it was said that when 
the peasants had acquired the necessary political conscious¬ 
ness the inequality would disappear. 

The primary unit of administration was the village or 
the factory, each having its own soviet entrusted with the 
Village and administration of all important local 

factory soviets. matters. Villages with a population of less 
than 300 either governed themselves directly (all adults 
forming the assembly) or combined in small groups and each 
such group elected a soviet. Similarly smaller factories 
employing less than 100 operatives combined together (3 or 
4 in each group) to have a common factory soviet. The 
factory committee was entrusted with the work of looking 
after the social life of the factory workers, the factory 
kitchen, club, housing estate (in case there was one attached 
to the factory), and, to a great extent, the education of the 
factory children * 

Over the village or factory soviet, the next higher 
administrative unit was the district soviet, consisting of the 
representatives from the soviets of the villages and 
•A Guide to ftlodexn Politics, p 226. 
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District soviet. 


factories that composed the district. The 
representatives to these district soviets were 
elected not directly by the village peasants or the factory 
workers, but by the village soviets and factory soviets. 
Here, therefore, began the system of indirect election which 
was an important feature of the soviet system of government. 
The district soviets conducted the administration of all 
matters of local interest within the district, following at the 
same time the instructions from above. 

The next higher administrative unit was the ^^region,’* 
consisting of several districts. The representatives that 

Regional soviets. the “regional” congress were 

elected, partly by the various district soviets 
(another link in the chain of indirect election) and partly 
by the town and factory soviets, the latter thus acquiring 
greater importance than village soviets which did not send 
any direct representatives to the regional congress. The 
functions of these regional congresses were of a higher 
nature than those of the district soviets. In each of the 
seven Union Republics that composed the U. S. S. R., there 
were several “regions” as local administrations. The 
regional congresses with each Republic elected representa¬ 
tives to the Congress of the Republic. Thus the next higher 
administration over the “regions” was the Republic. 

Seven autonomous Republics composed the Union of 
Soviet Socialist Republics. In the beginning (1918) there 
Autonomous Russian Socialist Federal 

Republics. Soviet Republic, but between 1918 and 

1923, six other Republics joined the R. S. F. S R. to form 
the Union of Socialist Soviet Republics. Several of these 
Republics were themselves unions of smaller and independent 
republics each having a Soviet constitution. The constituent 
Republics enjoyed a large measure of autonomy in education, 
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public health, full cultural autonomy in education, public 
health, full cultural autonomy of speech, writing and 
printing. Each Republic had. in theory at least, the right 
to secede from the Union. This was a novel departure 
which the Soviet Federation made from the prevailing 
federations. 

Each Republic had its own congress consisting of the 
representatives elected by the regional congresses within it. 
Government of The Republic congress was a very numerous 
the Republics. body and met once or twice a year. It 
elected, from amongst itself, a central executive committee 
(having generally legislative and some administrative 
functions). The central committee of a Republic was also a 
numerous body, meeting generally once in 3 months, and 
consisting of a few hundred members. It again elected a 
presidium (a smaller body) which acted on behalf of 
the committee when the latter was not in session, 
and a council of people’s commissaries consisting of 
heads of departments within the Republic. The council of 
people’s commissaries might be likened to a cabinet in a 
modern state, but it had to carry out the instructions 
received from the presidium of the Republic. Uniformity 
of administration within the seven Republics was enforced 
by the members of the Communist Party who formed the 
bulk of the Republic congress. Each Republic had a branch 
of the Supreme Court of the U. S. S, R., and several other 
smaller courts, which together formed the judiciary of the 
Republic, over which the Republic had the right to make 
certain modifications with regard to the application of the 
code of law which was the same for the whole Union. 

At the apex of the pyramid of Soviet Government was 
the Central Government of the Union of Socialist Soviet 
Republics. The most numerous body of the central adminis- 
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The Central tration was the Congress of Soviets of the 
Union of the Socialist Republics. It was 
composed of representatives of the town 
and township soviets on the basis of one Deputy for each 
Central Govern- 25,000 electors, and of the representatives 
ment upto 1936. regional soviets on the basis of one 

deputy for each 125,000 of the population. The Congress 
was the supreme authority in the Union. Its strength was 
nearly 4.000 and met once a year. It elected the Council of 
the Union (which formed the legislature of the U. S. S. R.). 
The Council consisted of 472 members (since March 1931) 
elected on the principle of proportional representation of 
the seven constituent Republics. The Congress also elected 
a Council of Nationalities composed of 138 members ‘^elected 
on the basis of 5 members for every independent and auto¬ 
nomous republic, and 1 member for every autonomous 
region.’* These two bodies together formed what was called 
the Union Central Executive which, between the sessions 
of the Congress, acted as the sovereign legislative, adminis¬ 
trative, and judicial authority of the U, S. S. R, It met 
once in three months and during the intervals, its functions 
were performeJ by the Presidium, a smaller body consisting 
of 21 members entrusted with all powers which the Central 
Executive Committee was entitled to exercise. The Central 
Executive Committee also'elected Union Council of People’s 
Commissaries consisting of 17 heads of departments, which 
was akin to the British Cabinet. Each of these Commissaries 
was assisted by two more deputies, and occupied one of the 
following protfolios: President; Vice President; Foreign 
Affairs; War and Marine; Home Supplies; Foreign Trade; 
Agriculture; Land Transport; Water Transport; Posts and 
Telegraphs; Workers’ and Peasants’ Inspection; Heavy 
Industry; Light Industry; Timber Industry; State Farms; 
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Finance; and President of the State Planning Commission. 
And Stalin was only one of its members. 

So that by a zigzag method of indirect elections the 
Presidium and the People’s Commissaries were the elected 
bodies that actually conducted the central administration 
of the U. S. S. R. The functions of the Central Govern¬ 
ment included foreign trade and foreign relations, defence, 
the direction of national economic policy and internal trade, 
taxation, labour and labour legislation, besides a general 
supervision of the government,^- 

SOVIET JUDICIAL SYSTEM 

‘The U. S. S. R. had a uniform judicial system through¬ 
out the seven Republics. The whole system aimed at 
simplicity and easy access to the population. 

In each of the Seven Republics the judicial system was 
generally uniform, subject to minor modiheations made by 
each Republican Congress. Each Republic had one Supreme 
Court, several regional courts (one for each region) and 
people’s courts. 

The people’s court was the primary unit of the judicial 

system; it consisted of a judge and two 
Lower courts. / . j 

co-judges (or judge jurors, as they were 

called), all exercising equal powers. Each co-judge was 
chosen by the executive committee of the region 
from the list of persons elected by the village and 
factory soviets. He served for not more than six consecu¬ 
tive days in each year. The judge was appointed by the 
regional executive committee for one year. 

Each regional court had several judges appointed by the 
regional executive. It supervised the working of the 
people’s courts and also heard appeals fiom them. It 
exercised original jurisdiction in higher cases. 

^ A Quide to Modern Politics, p. 222. 
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Then there was the Supreme Court of the Republic, 
consisting of judges appointed by the Central Executive 
Committee of the Republic. The Supreme Court was the 
highest judicial tribunal for the Republic. It tried “cases 
referred to it from regional courts,** and had “original 
jurisdiction over cases of exceptional importance referred 
to it by the republican central executive committee, the 
prosecutor of the republic,” or those “involving offences in 
office committed by members of the republican govern¬ 
ment.*** 

Soviet Law comprised general instructions only which 
alone were binding and not every letter or word of the law. 
Severer punishment was inflicted for offences committed 
against the Soviet Government or for efforts to upset the 
government. The highest penalty for such offences was 
death. Comparatively light punishments were awarded for 
lesser crimes like avoiding work and breaking economic laws 
For such offences the offenders were sentenced to imprison¬ 
ment ranging from one to ten years. “The Soviet judicial 
system aimed at reforming the criminal and restraining him 
for life, rather than victimising him aimlessly.** 

There was a Supreme Court of the Union, attached to 
the Central Executive Committee, and not being an 
^ independent court like those in other 

Supremo Uourt. 

federations. It consisted of a president, a 
deputy president and thirty judges, all of whom were 
appointed by the Union Presidium. It was divided into 
three sections, civil, criminal and military, and examined 
‘cases involving offences committed in office by members of 
the Union Government; dealt with conflicts between the 
constituent republics and might appeal against them to the 
Union Central Executive Committee on the ground that 
♦ New OovernmentB ip Europe, p. 885, 




658 


MODERN aOVBBNHBNTS 


they contradicted the general legislation of the Union or 
affected the interests of other republics . . .* It also offered 
opinion to the C. E. C.. whenever asked to do so “regarding 
the constitutional valiidty of acts and decrees of organs of 
Union and republican Government.” Besides, there were 
other regular courts of Soviet Union dealing with special 
questions, 

SOVIET CONSTITUTION UNDER REVISION 

It was discovered as a result of the novel experimenta¬ 
tion of the Marxian doctrine that the super-ideology of 
socialism was difficult of translation into practical realism. 
As a consequence, several amendments were made in 
the constitution. The following represent the most impor¬ 
tant of them; 

People of the Far Eastern Provinces, which were the poorest 
territories of the U. 8. 8. K, were exempted from taxation (Dec. 11, 
1933). 

Persons who had run into arrears of ^rain deliveries were granted 
exemption (February 27, 1934). 

Wages were allowed to be calculated in terms of the quality and 
quantity of the output of work (March 17, 1934). 

Laws regarding strict teaching of civics and giving of political 
training to the children wer(3 inodilied (April 23, 1934). 

System of rations was aboli.shed (November 29, 1984). 

Statutes relating to collective farming were revised, and rights of 
private property widened hiuI extended (February 17, 1935). 

Laws raide to contr* 1 Immelessness and neglect of children (June 
1, 1935). 

La^KB made to reorganize tlio educational system and establishment 
of discipline in schools (-'ei.teniber 4, 1936). 

Birth restrictioiis wtjro rcMUoved and admission to universities 
regulated (December 29, 1035). 

Legislation was made to make currency more stable (February 
29.19361. 

Laws regarding abolition of State subsidies and selling prices in 
heavy and timber industries were made (April 11, 1986). 

♦ Ibid. p. 866, 
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The tendency towards a democratization of the consti¬ 
tution, as evidenced by the above changes, culminated in 
the appointment of a committee in July 1935, including 
Effort to evolvo Joseph Stalin as chairman, and among 
a new constitu- Other important members Litvinov, Radek, 
Vyshinsky. Voroshilov, Molotov, Bukharin, 
Akulov, Chubar, Zhdanov, and Kaganovitch, to frame a 
new constitution. The Committee laboured for nearly a 
year and produced the draft constitution which, after 
confirmation by the Central Executive Committee, was 
published on June 12, 1936, for eliciting public opinion 
and inviting suggestions for amendments. It was then 
considered by the All Soviet Congress and with slight 
changes passed on December 5, 1936. It was later put into 
force in 1937. 

While introducing the draft constitution for Considera¬ 
tion by the Congress, Stalin stated that it proceeded ‘‘from 
the fact of the liquidation of the capitalistic system, from 
the fact of the victory of the socialist system in the 
U. S. S. R, The chief basis of the draft of the new constitu¬ 
tion of the U. S. S. R. consists of the principles of Socialism, 
of its mainstays which have already been won and realized: 
Socialist ownership of the land, forests, factories, plants and 
other implements and means of production; abolition of 
exploitation and the exploiting classes; abolition of poverty 
for the majority and of luxury for the minority; abolition 
of unemployment; work and labour as an obligation and a 
matter of honour of every able-bodied citizen.*' He declared 
that it represented a summing up of the path that had been 
covered, a summary of achievements already won. And, 
therefore, it was a recording and legislative consolidation 
of that which had already been attained and won in fact, 
that is, it put into legal form what had already been achieved. 
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THE NEW CONSTITUTION OF 1936 

The constitution opens with the organization of Society 
(Ch. I) and declares the U. S. S. R. to be a socialist State 
of workers and peasants, the political basis of which is 
Basis of the formed by the Soviets of the toilers* 

constitution. deputies. “All power in the U. S. S R. 

belongs to the toilers of city and village . . .’* Socialist 
ownership has been defined to be one of either State owner¬ 
ship or co-operative farm ownership. All land, minerals 
forests mills, factories, mines, railroads, water and air 
transport, and all undertakings and institutions are declared 
to be State property, i, e.. the property of the whole people. 

The land occupied by collective farms is secured to them 
without payment and for ever. Each collective farm 
Some private household is allowed for its own use a small 
property allowed attached to the homestead 

and the auxiliary economy on this attached piece, a dwelling 
house, productive livestock, poultry and minor agricultural 
implements. Small private economy of individual peasants 
and handicraftsmen, derived from personal labour, but free 
from exploitation of another’s labour is secured by law. 
Citizens are also guaranteed by law the right of personal 
property “in the income from their toil and in their savings, 
in their dwelling house and auxiliary domestic economy, 
in articles of their domestic economy and use, in articles of 
personal use and comfort, as well as the right of inheritance 
of personal property . . , 

An important feature of the new constitution is the 
declaration of Fundamental Rights of the Citizens, contained 
in its tenth chapter. The citizens, of the U. S. S. R. are 
Fundamental guaranteed (i) the right to work, ensured 

rights of by'the socialist organization of national 

citizens. economy, the steady growth of the produc- 
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tive forces of Soviet society, the absence of economic crises, 
and the abolition of unemployment; (ii) the right to rest, 
ensured by the reduction of the working day to seven hours 
for the overwhelming majority of the workers, establish¬ 
ment of annual vacations with pay for workers and employees, 
and provision for a wide net-work of sanatoriums, rest 
homes, and clubs for the accommodation of the toilers; (iii) 
the right to material security in old age as well as in the 
event of sickness and loss of capacity to work, ensured by 
the wide development of social insurance of workers and 
employees at the expense of the State, free medical aid, and 
the provision of a wide net-work of health resorts for the 
use of the toilers; (iv) the right to education, ensured by 
universal compulsory elementary education, free of charge, 
including higher education, by the system of State stipends 
for the overwhelming majority of students in higher schools, 
instruction in schools in the native language, and organiza¬ 
tion of free technical, and agronomic education for the 
toilers at the factories, State farms, machine and tractor 
stations and collective farms. 

In the enjoyment of rights no distinction is made 
between different sexes. Women equally with men enjoy 
the right to work, payment for work, rest, social insurance 
and education, State protection of the interests of mother 
and child, granting pregnancy leave with pay, and the 
provision of a wide net-work of maternity homes, nurseries 
and kindergartens. 

No distinction is made in the rights of citizens on 
ground of their nationality or race, in the fields of economic 
State, cultural, social and political life. 

Freedom of conscience has been granted. Therefore 
the church in the U. S. S. R. is separated from the State, 
and the school from the church. 
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Citizens are granted freedom of speech, of the press, of 
assembly and meetings, and of street processions and 
demonstrations. These are secured by placing at the 
disposal of toilers and their organizations printing presses, 
supplies of paper, public buildings, streets, means of 
commmunications, and other material conditions necessary for 
their exercise. 

Inviolability of the person is guaranteed. Hence no one 
may be subjected to arrest except upon the decision of a 
court or with the sanction of the prosecutor. Similarly 
inviolability of the homes of citizens and secrecy of the 
correspondence are protected by law. 

Every citizen is required (a) to observe the constitution, 
to carry out the laws, observe labour discipline, honestly fulfil 
his social duties, and respect the rules of the Socialist 
community; (6) to safeguard and consolidate public Socialist 
property as the sacred inviolable foundation of the Soviet 
system, as the source of the prosperous cultural life of all the 
toilers. 

Military service is universal because the defence of the 
Fatherland is the sacred duty of every citizen. Treason to 
the Fatherland: violation of oath, desertion to the en my, 
impairing the military might of the State, espionage for a 
foreign State, is punishable with the full severity of the law 
as the most heinous crime. 

ORGANIZATION OP THE UNION 

Chapter II of the Constitution deals with the Organiza¬ 
tion of the State. The Union is based upon a voluntary 
association of the eleven Soviet Socialist Republics* all 6f 

* The names of the constituent Republics, their capital towns, area 
and population have already been mentioned, post p. 671. After 
the collapse of Polish resistance to German invasion, the eastern 
half of Poland, called Ukraine, was annexed by the U. 8. S R. in 
September 1989, and formed into a separate unit of the Union^ 
More territorial acquisitions in Pinland and of Bessarabia have 
since been made by the U. S. 8. R. 
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Powers of the which enjoy equal rights. Its emblem 

Central Govern- consists of a sicklc and hammer, and the 

capital is the city of Moscow, According 
to Article 14, the following powers fall within the jurisdic¬ 
tion of the Union: 

(^/) the representation of the Union in international relations, the 
conclusion and satisfaction of treaties with other States; 

(h) questions of war and peace; 

(/*) the admission of new republics into the organization of the 
U. S. 8. R.; 

(fi) control over the observance of the Constitution of the U. 8. 8, 
B. and the ensuranco of conformity of the Constitutions of the U. 8. S. 

R.; 

(c) the approval of the changes of boundaries between Union 
republics; 

(/) the approval of the formation of new provinces (krai) and 
regions (oblast) and also of new autonomous republics within Union 
republics; 

(f/) the organization of the defence of the U. S, 8. B. and also the 
direction of all the armed forces of the U. 8. 8. B.; 

(//) foreign trade on the basis of a State monopoly; 

(<) the protection of State security. 

(./) the ostablishinent of the plans of natioral economy of the 
U. 8. S. R; 

(A-) the approval of a single State budget of the U. S.S. B., and also 
of the taxes and re /enues, which servo to form the budget of the Union 
republics and localities; 

(/) the administration of banka, industrial and agricultural estab- 
lishinents and enterprises and also trading enterprises of AlbUnion 
significance; 

(lit) the administration of transport and communications; 

(w) the direction of the monetary and credit system; 

(o) the organization of State insurance; 

(/>) the contracting and granting of loans; 

(^/) the establishmcat of basic principles for the use of land and 
also for the use of its contents, as well as of forests, and waters; 

(/•) the establishment of basic principles in the field of education 
and the public health; 

(#) the organization of the single system of national economic 
accounting; 

(0 the establishment of the bases of legislation on toil; 
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('0 legislation on the judicial structure and judicial procedure: 
criminal and civil codes; 

(/•) laws on Union citizenship; laws on the rights of foreigners; 

(?/’) the issuing of All-Union acts of amnesty. 

All powers other than those mentioned in Article 14 
belong to the Republics of the Union, and the U. S. S. R. 
protects their sovereignty. The constitution of each of the 
constituent Republics is separate, based on the special 
features of the Republic “and is drawn up in conformity 
with the constitution of the U. S. S. R.“ Each Republic 
retains, in theory, the right to withdraw from the U. S. S. R. 
The territory of a Republic cannot be changed without 
its own consent. 

The constitution sets up a federal citizenship for the 
whole Union. All Union laws are enforceable throughout 
the Union territory, and in case of conflict between a Union 
law and the law of any Union Republic, the former prevails. 

The R. S. F. S. R., the Ukranian S. S. R., Azerbaijan 
S. S. R., and the Georgian S. S. R. contain several auto¬ 
nomous republics, provinces, regions, and autonomous regions 
(Arts. 22-25), and each of the Uzbek S. S. R., the Tadjik 
S. S. R.; and the Kazakh S. S. R. contains one or more 
regions. The remaining four constituent Republics contain 
no provinces or regions or autonomous republics. 

STRUCTURE OF THE UNION GOVERNMENT 

The highest organ of state power in the U. S. S. R. is 
the Supreme Council which exercises exclusively all the 
Supreme legislative power, in accordance with 

Council. Article 14, without, however, interfering 

with the competent powers of the Presidium, the Council 
of People’s Commissars and the People’s Commissariats, of 
the U. S. S. R. The Supreme Council is bicameral, consist¬ 
ing of the Council (Soviet) of the Union and the Council 
(Soviet) of Nationalities, 
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THE LEGISLATURE 

The Council of the Union is the popular (or lower) 
chamber representative of the people, directly elected by the 
Lower Chamber citizens on the basis of one representative 
latu^e for every 300,000 of the population. For 

this purpose the Union territory is divided 
into electoral districts. 

The election is made by the direct process, “all citizens 
of the U. S. S. R., who have reached the age of eighteen, 
independent of racial and national affiliations, confession of 
Directly elected faith, educational rank, domicile, social 
by the people. origin, property status and past activity, 
have the right to take part in the election of deputies and 
to be elected, with the exception of the insane and persons 
condemned by a court to be deprived of electoral rights.” 
Every citizen has one vote; women can elect and be elected 
on the same basis as men. Even citizens serving in the 
Red Army can vote or seek election. Voting is by secret 
ballot. Candidates seeking election are nominated, in the 
electoral districts, by public organizations and societies of 
toilers, the Communist Party organizations, professional 
unions, co-operative societies, organizations of youth, and 
cultural societies. The Council is elected for a four-year 
term. A deputy has to render account of his work to his 
constituents and can at any time be recalled on the decision 
of the majority of electors in the manner established by 
law. 

This system of election has made a great improvement 
upon the system in vogue till 1936. 

The first elections, under the new constitution, to the 
Council were held on December 12, 1937, when 91, 113, 
153 voters went to the polls. The representatives elected 
to the Council came from all parts of the Union including 
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among them the Eskimos of the north and the Caucasians 
of the South, speaking over one hundred languages and 
differing widely also in their manners and customs due to 
variety of geographical and cultural conditions of that vast 
country. 

The Council (Soviet) of Nationalities, the upper house, 

is also directly elected by the citizens of 
TJie Upper i tt • i a i i* 

Chamber of the the Union and Autonomous Republics, 

Legislature. autonomous regions, and national districts, 

on the basis of 25 deputies for each Union 
republic, 11 for each Autonomous Region, 5 for each auto¬ 
nomous district, and one for each national district. It is 
elected simultaneously with the Council of the Union for a 
four-year term, and by the same process of election. 

Each chamber controls its own procedure, elects its 
How tho Legisia- chairman and two vice-chairmen, and 
ture works. examines the credentials of its members. 

The two chambers possess co-equal legislative power, 
including the right to initiate a legislative measure. A 
law is considered to have been passed when it has been 
accepted by each chamber by a simple majority. It is then 
published in the languages of the Union republics, over the 
signature of the chairman and secretary of the Presidium 
of the Supreme Council. 

In caiie of disagreement between the two chambers over 
a legislative measure, the question is referred to a concilia¬ 
tion commission established on a party 

Con flic,t3 1 ■ rr 1 -i- • 

between the two basis. It the conciliation commission fails 
solved arrive at an agreed solution, or in case 

its decision is unacceptable to any chamber 
a second opportunity is offered to the chambers to consider 
the question. In case there is again a disagreement, the 
Supreme Council is dissolved and general elections ordered. 
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Joint sessions of the two chambers are held (presided 

Joint sessions. alternately by the Chairmen of the 

Council of the Union and Council of 
Nationalities) for electing the Presidium of the Supreme 
Council and the Council of People’s Commissars of the 
U, S. S. R, Sessions of the Supreme Council arc held twice 
a year but extraordinary sessions may be convened by the 
Presidium either on its own initiative or on demand by one 
of the Union republics. 

Elections to the Supreme Council must be held within 
two months of the expiry of its term of four years, or of its 
premature dissolution, and the new Supreme Council must 
meet within a month of the elections. 

THK EXECUTIVE 

The Presidium of the Supreme Council consists of 28 
members, and is accountable to the Council for all its 
The Presidium: activities. According to Article 49, this 
Its functions. Presidium: ‘(a) convenes sessions of the 

Supreme Council of the U. S. S. R.; (b) gives the inter¬ 
pretations of the laws of the U. S. S. R. in force, issues 
decrees; (c) dissolves the Supreme Council and orders new 
elections; (d) orders and carries out referendum of the 
whole people on its own initiative or on the demand of one 
of the Union republics; (c) annuls the decisions and orders 
of the Council of People’s Commissars, of the U. S. S. R. or 
of the Union republics, when they do not conform to the 
law; (f) in the period between sessions of the Supreme 
Council of the Union, carries out the functions of the 
Council and appoints individual People’s Commissars of the 
Union at the suggestion of the chairman of the People’s 
Commissars, and subject to subsequent confirmation by the 
Supreme Council; (g) bestows distinctions and titles of 
honour; (h) exercises the right of pardon; (i) appoints and 
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removes the high command of the armed forces of the 
Union; (j) when the Supreme Council is not in session, 
proclaims a state of war in case of armed attack on the 
Union or in case of necessity of carrying out international 
treaty obligations for mutual defence against aggression; (k) 
proclaims general or partial mobilisation; (1) ratifies inter¬ 
national treaties; (m) appoints and recalls plenipotentiary 
representatives of the U. S. S. R. in other states; (n) receives 
letters of credence and recall of diplomatic representatives 
of foreign states accredited to it/ 

Thus the Presidium exercises all powers usually belong¬ 
ing to heads of states and also some of the powers exercised 
by cabinets in other countries. 

The highest executive and administrative power of the 
U. S. S. R. is vested in the Council (Soviet) of People's 


Council of 
Commissars: its 
functions. 


Commissars of the U. S. S. R. It is 
responsible to the Supreme Council of the 
U. S. S. R. and accountable to it, and when 


the Supreme Council is not in session, to the Presidium of 
the Supreme Council. On the basis, and in pursuance, of 
the laws in force, the Council of the People’s Commissars 


publishes decisions and orders (which are binding through¬ 
out the territory of the U. S. S. R.) and supervises their 
execution. According to Article 64 of the constitution, 
the functions of the Council of People’s Commissars are: 


(i) to coordinate and direct the work of the All Union and 
Union republics People’s Commissariats of the U. S. S. R., 
and other economic and cultural institutions within its 


jurisdiction; (ii) to adopt measures to enforce the plan of 
national economy, the state budget, and to strengthen the 
monetary system; (iii) to maintain public order, defend the 
interests of the state and protect the rights of citizens; (iv) 
to conduct and direct the foreign relations of the U.S.S.R.; 
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(v) to direct the general organization of the Union armed 
forces and to determine the yearly period of the citizens' 
quota of military service; (vi) to institute, when necessary, 
special committees to deal with matters of economic, cultural 
or defence character. 

It can also suspend decisions and orders of the Councils 
of People’s Commissars of the Union republics and to annul 
the latter’s ordinances and instructions in those branches 
of administration and economics, which are included within 
the jurisdiction of the U. S. S. R. 

It is formed by the Supreme Council of the U. S. S. R. 
... and consists of: the Chairman of the 

Its composition. 

Council (Soviet) of People’s Commissars of 
the U. S. S. R.; the Vice-Chairman of the Council (Soviet) 
of People’s Commissars of the U. S. S. R.; the Chairman of 
the State Planning Commission of the U. S. S. R.; the 
Chairman of the Commission of Soviet Control; the People's 
Commissars of the U. S. S. R.; the Chairman of the Com¬ 
mittee of Reserves (warehouses); the Chairman of the 
Committee on the arts; the Chairman of the Committee on 
higher education. 

The total strength of the Council of People’s Commis¬ 
sars of the Union, as formed on January 19, 1938, is 
twentyeight. 

The Government of the U. S. S. R. can be interrogated 
in cither Chamber, and the People's 

How its works. 

Commissar concerned must give an answer 
(oral or written) within three days of the interrogation 
The different People’s Commissars are to direct the branches 
of State administration falling within their competence. 
They issue orders and instructions regarding the departments 
in their charge and supervise their execution, subject 
only to the restrictions placed on them by the Union 
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laws or decisions and orders of the Council of People’s 
Commissars. 

There are eight All Union People’s Commissariats 
(departments of administration) of the U. S. S.R., viz,. 
Defence, Foreign Affairs, Foreign Trade, Railways, Commu¬ 
nications, Water Transport, Heavy Industry, and Defence 
Industry. 

THE JUDICIARY IN THE U. S. S. K. 


The judicial system of the U. S. S. R. is uniform through¬ 
out the Union. The highest court of justice is the Supreme 
Court of the U. S. S. R., and the other courts below it 
are the Supreme Courts of the Union republics, provincial 
and regional Courts, Court of Autonomous republics and 
autonomous regions, district court, special Courts of the 
U. S. S. R. (established by the Supreme Council of the U. S. 
S. R*), and People’s Courts. 

The Supreme Court of the U. S. S. R. supervises the 
judicial activity of all the judicial organs of the Union and 
The Supremo Union republics. Its judges as well as those 
of the special courts (constituted by the 
Supreme Council) arc elected by the Supreme Council of 
the U. S. S. R. for a term of five years. 

Similarly the Supreme Courts of the Union republics are 
elected for five years by the Supreme Council of each 
Union republic. Each Autonomous republic^ too has its 
own Supreme Court elected by its Supreme Council for a 
five-year term. 

Provincial, and regional soviets or the soviets of toilers’ 
deputies of the autonomous regions elect the provincial and 

other Ooutts. regional Courts, Courts of autonomous 
regions, and district courts, each for a 
term of five years. 


* Union republio is diRereat fromaa Autonomous republic. 
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The People’s Courts are elected directly by the citizens 
of a rayon, all citizens voting secretly and with equal rights. 
These courts have a three-year term. 

The proceedings in the various courts are held in the 
language of the territory concerned. But in case of persons 
unacquainted with that language, an interpreter is provided, 
besides allowing them to address the court in their own 
language The proceedings in all courts are open; the 
accused enjoy full right of defence; people’s assessors are 
attached to all cases except those specifically mentioned by 
law. All judges are independent, subject only to law. 

Each Supreme Council (of the All Union, of the Union 
republic, of the Autonomous region, etc.) appoints an 
Attorney whose primary duty is to supervise the execution 
of the laws by all People’s Commissariats and institutions 
responsible to it. All Attorneys are subject only to the 
Attorney of the U. S. S. R., but otherwise they work 
independently. 

GOVERNMENTS OF THE UNITS 
The following table gives the names, with capital town 
in brackets, area, and population of the eleven republics 
that form the units of the Union of Socialist Soviet Republics. 


Constituent Republic with 
capital. 


R. S. F. S. R. (Meecow) 

Ukrainian S. S. 11. (Kiev) 

White Russian 8. 8. R. (Minsk) 
Azerbaijan 8. S. K. (Raku) 

Georgian S. S. H. (I'iliis) 

Armenian 8. 8. R. (Erivan) 

Turkmen S. 8. R. (Ashkhabad) 

Uxbek S. 8. R. (Tashkent) 

Tadzhik S. 8. R. (Stalinabad) 

Kazakh 8. 8. K. (Alma-Ata) 

Kirghiz S. 8. R. (Frunze) 

Total for the U. S, S. B. 



Area in 
sq. miles 
(Jan. 1, 

Population 
(Jan. ], 
1933) 


C,308,768 

105,650,900 


I70,bi'8 

31,5)01,400 


4b,022 

r),435»,400 


32,050 

2,891,000 


2G,8G.> 

3,110,600 


n,5b0 

1,109,200 

... 

171,384 

1,268,900 


60,392 

5,044,800 


55,040 

1.332,700 


1,047,797 

6,796,600 


76,926 

1.302,100 

... 

8,095,728 

165,847,100 
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The Constitution of 1936 describes the organization, 
powers and functions of state, powers of the Union republics 
as well as of the Autonomous republics. The seven Union 
republics are the direct units of the Union, but many of 
them contain a few Autonomous republics and are thus 
themselves federations within a federation. The organiza¬ 
tion of government in all these units and sub-units is based 
upon the principles underlying the government of the 
U. S. S. R. 

Each Union republic has a Supreme Council (Soviet) of 
its own, elected directly by the citizens for a term of four 
Legislatures years. It is the sole legislature of the 
of units. republic. Its functions include: (a) adoption 

of the constitution of the republic and amending it accord¬ 
ing to Article 16 of the Constitution of the U. S. S. R., (b) 
approving the constitutions of the Autonomous republics, 
if any, in its territory and defining the boundaries of their 
jurisdiction; (c) approving the plan of national economy and 
the budget of the republic; (d) exercising the right of 
amnesty and of pardon in case of persons sentenced by the 
judicial organs of the Union republic. 

The Supreme Council (Soviet) of every Union republic 
elects its own chairman and his vice-chairman to conduct its 
meetings; forms its own Presidium, consisting of the chair¬ 
man of that Presidium, vice-chairmen, the secretary of the 
Presidium, and its other members; it also forms the Council 
(Soviet) of People’s Commissars of the Union republic, 
which is the Government of the Union republic. 

The highest executive and administrative organ of each 
Union republic is the Council of People’s Commissars of 
Executives that republic. The ten Commissariats 

of units. (departments) under its charge are those of 

Food Industry, Light Industry, Timber Industry, Agriculture, 
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Grain and livestock. State farms, Finances, Internal 
Trade, Internal Affairs. Justice, and Public Health. The 
Council of People’s Commissars of the Union republic is 
responsible to the Supreme Council of the republic; it per¬ 
forms the latter’s functions between its sessions and at that 
time it is accountable to the Presidium of the republic. 

The Council of People’s Commissars of a Union republic 
consists of the chairman of the Council of People’s Com¬ 
missars of the Union republic; the Vice-Chairman; the 
Chairman of the State Planning Commission; the People’s 
Commissars (14 in number, of Food industry; Light 
industry; Timber industry; Agriculture; Grain and live¬ 
stock—State farms; Finances; Internal trade; Internal affairs; 
Justice; Preservation of health; Education; Local industry; 
Communal economy; Social security); a Delegate of the 
Committee on reserves; the chief of the Administration of 
the arts; delegates of the All Union People’s Commissariats. 

The People’s Commissars direct the administration of 
the various departments in their charge, and issue orders 
and instructions on the basis and in execution of the laws 
of the U. S. S. R. and the Union republic. They carry out 
the orders and instructions of the People’s Commissars of 
the U. S. S. R. and of the Commissariats of the Union 
republic. 

The Council (Soviet) of the People's Commissars of the 
Union republic can suspend and annul the decisions of the 
People’s Commissars of the autonomous republics, and of 
the executive committees of the various soviets of the 
provinces, regions, and the Autonomous regions, within the 
territory of the Union republic. 

The Autonomous Soviet Socialist Republics are sub-units 
of Union :Republics. Each of the Autonomous Soviet 
Socialist Republics (A. S. S. R.) has a Supreme Council 
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(Soviet) of the A. S, S. R. which is the highest organ of 
State power within its territory. It is elected by the citizens 
of the A. S. S. R. for a term of four years. 

Each A. S. S. R, has its own constitution which takes 
into account the special features of its territory, and is drawn 
up in general accordance with the constitution of the Union 
republic. The Supreme Council of the A. S. S, R. elects a 
Presidium and a Council of People's Commissars of the 
A. S. S. R. 

There are provinces, regions, autonomous regions (in 
most of the Union republics) and A. S. S. R., and auto¬ 
nomous regions, districts, rayons, cities, rural areas (in all 
Union republics), each of which has its own council (Soviet) 
consisting of the deputies elected by the toilers for a two- 
year term. These soviets of the various territories ensure 
the maintenance of State order, observance of laws, and the 
protection of the rights of citizens. They look after the 
locality and establish the local budget. They are responsible 
both to the superior soviets (of the next higher territories) 
and to the toilers who elect them. 

THE COMMUNIST PARTY 

The Soviet system of government, described above, was 
run mainly by the Communist Party which was the carrier 
of government. Yet the party and the government must 
not be confused together, the one being different from the 
other. 

The Communist Party is open to any one belonging 
to any nationality, because the principles 

Non-racial party. 

of communism have no place for narrow 
nationalism and aim at the establishment of the rule by the 
proletariat all the world over. Communism does not, in 
its fundamental concept, recognise political frontiers, but 
seeks to organize the workers in the whole world. And yet 
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admission to the Communist Party is an extremely difficult 
affair; a prospective candidate has to undergo a training 
period on completion of which he is admitted to the party 
if recommeded by important and known members. On 
the other hand, it is very easy to leave the party; one has 
just to express one’s desire. From time to time the party 
is purged of all non en-thusiastic or insincere members who 
have either lost faith in the principles and practice of 
communism or have been suspected of disloyalty to the party. 

The total membership of the party in the beginning of 
1933 was estimated at less than 3 millions including mem- 
Merabership of bers and probationers. The recruitment 
the party. party is made from amongst the 

Komsomol comprising of young men and women between 
the ages of sixteen and twenty-three years, who are under¬ 
going training. Those whose ages range from ten to 
sixteen years are called Pion 2 ers and below these are 
Octibarists, consisting of children between the ages of eight 
and ten. Thus the system consisting of the party and the 
three under-associations may be likened to the scout organi¬ 
zation wherein there are definite stages to pass through 
before being admitted as a full-fledged member. The total 
strength of the Communist Party and the under-societies is 
over twelve millions. 

Strict party discipline is rigidly observed. Every 

member or candidate has to subordinate 
Party discipline. . t r t- t i/. ^ 

all his personal feelings to the welfare of 

the party; each is at the disposal of the superior whose 
orders have to be implicitly obeyed. A member has to go 
wherever he may be sent, and he has to devote all his 
spare time to spreading the principles of communism and 
defend the same even if it entails sacrifice of his own life. 
Nearly 14% of the members are women and girls. 
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Communism aims at giving a practical shape to Marxian 
doctrines; abolition of class distinctions; basing political and 
Aims of Com- social rights on one’s personal labour; 
munism. abolition of capitalism and its replacement 

by state control of all means of production and distribution; 
abolition of religion. Whosoever is found guilty of drunken¬ 
ness, disobedience to superior authority in the party, 
attending church service, want of zeal in propagating party 
gospel, or giving any kind of help to ’‘bourgeois” class is 
dismissed from the party. On the other hand, those who 
distinguish themselves by greater devotion to party, turning 
out of more than normal work, or literary activity are 
specially rewarded. Officials of the party are entitled to 
travelling allowances, residential quarters and the use of 
automobiles. In theory, at any rate, equality in treatment 
is emphasized. In practice, however, the officials in charge 
of factories and farms enjoy greater privileges ensured by 
the distribution of extra-profits. The accounts given of the 
practical working of the communistic doctrines in Soviet 
Russia are conflicting, due largely to the predilections of 
the visitors and writers. Human nature being what it is, 
it is impossible to expect perfect adherence to an ideal in 
practice. However, the network of organizations of the 
party in the U. S. S. R. is an attempt to control the adminis¬ 
tration. 

The primary unit of the party is the "cell” (.yacheika) 
which contains at least three members and may be formed 
Organization of in a village or factory. The cell carries 
the party. q^. policy of the Central Party by 

means of propaganda. “Of a total of 39,321 party cells in 
1928, 25'4 per cent., were formed in factories, 52.7 in 
villages, 18’5 in officers and enterprises, and 1'8 in educa¬ 
tional institutions.” The cells elect delegates to the party 
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organ of the division. The provincial and regional organs 
of the party elect delegates to the All Union Party Cong¬ 
ress. The Congress meets once in two years. During the 
intervals a Central Executive, elected by the Congress, 
conducts the work. The most important official of the 
Central Committee is the Secretary General (at present 
Stalin occupies that office) who controlled not only the 
party but also the Government till 1936. Though the 
Party and the Government were distinct institutions, the 
former virtually controlled the latter. And the Seventh 
Congress held in the beginning of 1934 resolved to 
obliterate the outward distinctions between the Party and 
the Government. 

Though within the Party there is freedom of discussion 
and expression of views, once a dicision is taken, it becomes 
binding on the members. Whosoever tries to flout Party 
directions is expelled or otherwise punished. Generally 
speaking, a member of the Communist Party must be 
prepared “to put himself at the service of the State.by 
doing all sorts of works required of him. The various 
branches of the Party spread over the Union keep strict 
vigilance over the working of the Soviets and thus enforce 
the intructions received from the centre. As the most 
important organs of the Government till 1936 were those 
in the upper layers of the pyramid, the Communists cared 
to have more of themselves elected to those Soviets, and in 
villages and factories they contented with candidates put 
up by them but not necessarily being registered members 
of the Party. 

As the real policy of the Government was dictated from 
above, the Communists had a full control over the Govern- 
One party govern- ment. “The Communist Party is thus the 
ment the goal. driving and directing .force of new lUissia. 
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Even where Communists -are not in direct control, there is 
Communist influence, as in the famous “Red Triangle” to 
be found in all factories, whereby a representative of the 
Communist Party sits with a representative of the factory 
committee and with the manager to determine factory 
policy.”* 

On coming into power, the Communists Party started 
on the various economic programmes, which were considered 
as parts of the politico-economic system contained in the 
constitution of the U. S. S. R. In the process, conflicts arose 
between Stalin and Trotsky, after Lenin’s death, each of 
whom claimed to represent the correct view of Leninism. 
The final triumph of Stalin and the consequent expulsion 
of Trotsky led to the secret plots against Stalin’s adminis¬ 
tration which ruthlessly put down all opposition to 
itself by inflicting the heaveist penalties on those who were 
found involved, or who were made to confess their 
participation, in the plots. 
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BOOK SIX 

THE LAND OF THE RISING SUN 
Chapter XXIII Government of Japan. 



“The sober fact is that no nation probably has 
even treated its severeigns more cavalierly than 
the Japanese have done from the beginning of 
authentic history down to within the memory of 
living men. Emperors have been deposed; 
Emperors heve been assassinated. For centuries 
every succession to the throne was the signal 
for intrigues and sanguinary broils. Emperors 
have been exiled; some have been murdered in 
exile ...” ’•"J, Chamhvrlahu 

« « « * « 

“There is to the Western mind—and especially 
to the minds of British and French individua¬ 
lists—something terrible about the certainty 
with which the Japanese leaders can count on 
the individual citizen to subordinate himself 
absolutely to the claims of the State. There 
seems to be nothing that a Japanese will not do 
if ho holds that the State requires it of him.” 

— 6r, /?, If^ and ^1/, 7, (\d(\ 
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CHAPTER XXIII 
GOVERNMENT OF JAPAN 

Ijoyalty to tho Emporor that amounts to rovorential worshipi has 
been the theory not only of the Constitution but of the national religion 
of Japan from tho accession of Jimmu Tenno down to to-day, when tho 
most pronouncod socialist does not venture to whisper a word against 
the throne. («/. 11, Lontj/onl) 


Japan is an Island Empire, consisting of a long, narrow, 
continuous chain of islands, nearly 600 in number, which 
occupy on the east of the Asiatic Continent and on the 
The country. west, of the Pacific Ocean a position 
analogous to that of the British Islands on 
the west of the European Continent and on the east of the 
Atlantic ocean. They extend from 58°56 to 21°45 north 
latitude, or, to take approximate parallels in Europe, from 
about the latitude of the south of England to that of the 
Cape Verde Islands. The extreme longitudinal limits are 
156°32'and 119'20'east longitude. Between these limits 
lie not only the Islands of Japan but her continental posses¬ 
sions, Korea and the southern part of the peninsula of Liao 
Tung, including the great fortress known to Europeans as 
Port Arthur. The total area is 147,611 sq. miles, and 
population 69, 254, 148. 

Four Iarg(^ islands and a little more than four hundred 
smaller islands of various sizes constitute what is called 
Japan proper. The four large islands are Hondo, or Honshu, 
with an area of 29,373 sq. miles, the 
largest and most populous, containing all 


Its pttrte. 
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the greatest cities and now termed the “mainland** in official 
publications; Hokkaido, or Northern Sea Circuit, in the 
north, better known to Europeans by its old name of Yezo, 
with an area of 30,148 sq. miles; Shikoku, the island of the 
“four provinces,** with an area of 6,461 sq. miles and 
Kyushu, the island of the “nine provinces,** with an area of 
13,778 sq. miles, in the south. Of the remaining islands a 
few like Awaji, Iki, Tsushima, Oki, and Sado are note¬ 
worthy^ 

In addition to the principal islands and the small islands 
adjacent to each, there are 4 special archipelagos; the Kuriles, 
the Riukiu; the Pescadores, and the Bonin. All the islands 
of Japan are mountainous in the extreme, scarcely less so 
than is Switzerland, and at least seven-eights of the whole 
area consist of mountains or hills unsuitable for cultivation. 
In such a country the navigable rivers are necessarily few 
and suitable only for the passage of the smallest craft. 

The seas immediately surrounding the coasts, especially 
in the south, are among the roughest in the world. The 
Pacific Ocean loses all claim to its title when it approaches 
the eastern shores of Japan, while the Japan Sea, which 
washes the western coasts, has never ceased to be restless 
and turbulent. 

The Japanese people believe with unquestioning and 
ineradicable faith, that they as a nation descend from the 
Gods of Heaven, and that Japan was the first land to be 
created on earth. If a limited degree of incredulity is 
attached to the story of the Creation no modern scepticism 
Strong theo- materialism serves to shake Japanese 

cratic element in faith in the stoiy, as told in their ancient 
histories, of the divine origin of their 
Imperial line, which has held the throne in unbroken succes¬ 
sion for 26 centuries. 
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The Japanese believe that their Emperor on the throne 

is the direct descendant of the Gods of Heaven, their 

Vicegerent on earth, all-wise and all-powerful, whose 

Emperor as the dynasty has endured in an unbroken line 

descendant of for ages eternal and is for ever immutable as 

God on earth. , xt j 

Heaven itself. So long as Heaven and 

Earth endure, his descendants shall continue to rule with an 

all-seeing wisdom that ensures success to every undertaking 
and is so perfect that it can only be an attribute of divinity. 
It is through his guidance that all that Japan has ever 
achieved either in peace or in war has been accomplished, 
and no general or statesman in Christian history has ever in 
his hour of triumph thanked for His help with more sincerity 
than the great leaders of Japan in our own time, whether in 
the Cabinet or in battle, have ascribed all they have done 
solely to the merits and influence of the reigning Emperor, 
whose virtues are a direct inheritance from his divine 
ancestors. In both the divine descent and the virtue of 
the Imperial line all the Japanese people have some share, 
and thus it is that “they are distinguished by a nobility of 
character and self-sacrifice that is unknown in all other 
countries of the earth.” Such a belief is planted in the 
hearts of all the Japanese of every degree in life, from the 


greatest philosopher to the meanest worker. 

The origin of such a faith is Shintoism, which to a 
modern scientist may appear to be nothing but a mere 
conglomeration of superstitions that are an 
Shintoiam. on credulity. But it teaches the 

worship of ancestors and of nature, from which spring loyalty 
to the Sovereign and love of the islands of Japan, the most 
beautiful of all lands, and still the most loved and favoured 
by the gods, Shintoism has no dogma and no code of morals 
but such is the innate goodness of the Japanese people, who 
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inherit righteousness, benevolence, truth and penity from their 
ancestors, so infinitely does their ‘‘Way of the Gods’ surpass 
the systems of all other countries, that neither code nor dogma 
nor any complicated system of morals is required by them. It 
is this religion which inspired the statesmen of modern Japan, 
from that first day of its regeneration, with the ambition to 
make their country, after its long isolation, known and 
respected throughout the world, an ambition which now 
transpires to make “Great Japan” not only supreme in Asia, 
but the greatest country on earth in all aspects—military, 
political, industrial, and commercial—an ambition the full 
realisation of which is by no means beyond the limits of 
human possibility. 

CONSTITUTIONAL HISTORY 

The Japanese trace their origin to Jimmo Tenno (as 

long ago as 660 B. C.) descendant of the Sun Goddess. 

. 1 Budhism was introduced in 552 A. D. and 

Ancient days. 

the great reform of 645 by which the 
Chinese system of administration was introduced with 
minor changes. From the dawn of recorded history, only 
one Imperial house has ruled in Japan. No Royal House 
can compare in antiquity with that of Japan. For 1200 
years a dual form of Government prevailed in Japan, 

At first controlled by individual court nobles, it passed 
into the hands of the Fujiwara family. Then the Military 
class seized the power, to hold it with scarcely a break to 

modern times, only once, for about two 

become^ years under Go Daigo, did the emperor 

supreme in assert the powers he nominally possessed, 

later days. . . ^ . , 

But although at times the emperors were 


Military class 
becomes 
supreme in 
later days. 


treated very badly, frequently deposed, even driven out of 
their capital and exiled, no court noble or war-lord had 
dared to assume title of Tenno (emperor). Such a dual 
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form of Government, which prevails in Nepal even to-day, 
proved almost unintelligible to foreigners. Foreign affairs 
were handled in the name of the Shogun, and the first 
modern treaties 1854-58 were negotiated on behalf of the 
Shogun. The foreigners did not realise the significance of 
the dual government till much later. 

The great peace between 1638 and 1864, almost covers 
the whole period of the Tokugawa Shogunate. It began 
with the expulsion of foreigners in 1641, during which time 
Tokugawa Japan enjoyed more than two centuries of 

bhogunato. almost total seclusion, and perfect peace in 

marked contrast to conditions in China, India, Europe and 
even America. Throughout the first half of the 19th 
century, the Western nations made repeated efforts to 
draw Japan from her long continued seclusion. Improved 
transportation and new trade route were relentlessly drawing 
Japan into the circle of world intercourse. After the close 
of China’s first war with Great Britain, the knocking at 
Japan’s closed door became especially persistent, between 
1844-49 seven unsuccessful attempts were made and when 
in 1850, the U. S. A. had acquired California, it became a 
Pacific power. In July 1853, Commodore Perry, and an 
American squadron—the first steam-ships that the Japanese 
had ever seen—steamed into Yedo Bay and delivered to 
the Shogun’s Officers a letter from president Fillmore of the 
U. S. A. Despite the vigorous opposition of the Daimyos, 
the Yedo authorities agreed to a treaty which opened 
,Shimoda and Hakodate to American Ships and which gave 
to the U. S, A. the right to maintain a counsel at the first 
of these ports with jurisdiction over American citizens. The 
British, the Russians and the Dutch followed close upon the 
heels of Perry. All succeeded in negotiating treaties, 
similar to the one between the Shogun and the Americans, 
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and Japan after 200 years of seclusion was once more open 
to intercourse with the world. The western powers, however, 
soon discovered that the Shogun was not the real sovereign 
of Japan and endeavoured to open direct negotiations with 
the imperial court of Kyoto in order to obtain more satis¬ 
factory treaty arrangements. Meanwhile on February 3rd, 
1867, the emperor Komie, who had been the leader of the 
anti-foreign party, died and was succeeded by his 14 years 
old son Mutsuhito who came to the throne in Kyoto. The 
leaders of the powerful feudal clans—Satsuma, Choshu, 
Hizen and Tosa—now demanded the Shogun’s resignation, 
to which demand the Shogun complied on November 3, 
1857. Nine days later, on November 12, the following 
imperial decree was issued: *‘Tokugawa Keiki’s proposal to 
restore the Administrative authority to the Imperial court 
is accepted by the Emperor.” After 264 years, the last of 
the Tokugawa Shogun laid down the power which had been 
assumed in 1603 by the Great lyeyasu; after nearly 700 
years, the office of shogun, created by Yoritomo in 1192 
ceased to exist. 

The long reign of emperor Mutsuhito (1867-1912) 
which is known as the era of Meiji, (Englightened Rule) 
was a combination of conservative restoration and radical 
reform. The abolition of the Shogunate in 1867 was 

The Meiji Era foUowcd four years later in 1871 by the 
abolition of the old feudal Daimyos. 
Pensions mere bestowed upon the disposed lords as partial 
compensation for the revenues of which they were deprived, 
while many of them were later made members of a newly 
created nobility; but the reformers were determined that 
the decentralising power of feudalism should be completely 
destroyed. In place of the old feudal divisions governed by 
the Daimyos, the country was reorganized into prefectures, 



GOVBHNMKNT OF JAPAN 


687 


divisions and districts, which were placed under the care of 
administrative officials appointed by the central government. 
These steps merely restored to the emperor the powers 
which had fallen into the Shogun’s hands, but the Meiji 
statesmen soon began to introduce innovations. In 1868, 
the imperial court left Kyoto and transferred its headquar¬ 
ters to the Tokugawa city of Yedo renamed Tokyo. This 
move, which freed the emperor from the conservative 
influence of the old capital, was followed by a gradual 
introduction of new political methods and ideas. The next 
year the young emperor in the famous charter oath, promised 
to convoke a flational assembly; in 1873 the prohibition 
against the Christian religion was removed; in 1875 the first 
assembly—“Gemo-in” or “senate” was created for the 
purpose of discussing and deciding questions of legislation. 
Since the Genro-in was appointed, not elected, the liberal 
element soon began to agitate fer an elective body of 
representatives; in 1889, therefore, the new constitution was 
granted by the emperor, providing for an Imperial Diet 
consisting of two houses, the members of the lower house 
being elected by the people. In theory and in law, the 
emperor was still the absolute ruler of the empire; but the 
Imperial Diet had become an important part of the govern¬ 
ment and the wishes of the people, as voiced through the 
elected members, often asserted great influence upon the 
decisions of the imperial ministers. The Meiji reforms did 
not make the government of Japan democratic, but they 
introduced an element of democracy which never had 
existed before. 

Even more important than these changes in Japan’s 
WeBtern ide»8 governmental institutions were the western 
imported into ideas of law, education, industry and 
commerce which found their way into the 
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country as soon as the new imperial government had accepted 
the policy of free intercourse with the European world. A 
national educational system was organized in 1871 based 
upon the school systems of the West, resulting now in 
making Japan the most literate country of the modern world. 
Railroads, telegraphs, a governmental postal system and a 
system of national banks were established. Factories grew 
up, and the factory system began to take the place of the 
older methods of manufacturing, so much so that to-day 
Japan is one of the leading industrial nations of the world. 
The feudal military forces were replaced by a modern army 
organized, armed and drilled according to western methods, 
and a beginning was made in the development of a modern 
navy, with the result that Japan to-day is the foremost 
military and naval power in the world. Foreign experts 
from England, France, Germany and U. S. A. were engaged 
to assist in all these reforms; students were sent to western 
countries to be educated in western science or to be 
acquainted with western methods. In a space of half a 
century Japan transformed herself from a feudal to one of 
the most powerful and progressive nations of the world. 

Japan is the first country in Asia to have adopted a 
written constitution as early as 1890, modelled after the 
^Vest. That constitution remains unaltered to the present 
Impact of day. It is nearly half a century old and 

Western ideas during this time it has demonstrated its 

utility, stability and strength. As is well known, the 
English government originally was despotic as witnessed by 
the “absolutism” of the Norman and Tudor Kings. Japan 
too was a feudal and absolute monarchy. She was opened 
to western influence towards the end of the 19th century. 
The ready acceptance by the Japanese of Western ideas in 
the fields of applied science, military and naval organization 



GOVERNMENT OF JAPAN 


689 


and education was accompanied by the more gradual 
introduction of Western political ideas. At first the 
traditions of the remote past were drawn upon to provide a 
centralized government in place of the dual organization, 
but gradually the whole framework of government and the 
political life of the nation were modified under the influence 
of ideas from the West. 

The emperor’s oath in 1868 has been described as the 
Magna Charta, the fountain head of all constitutional ideas. 
importancGof Japan and its first article that “a 

tho Imperial deliberative assembly shall be formed and 
all measures decided by public opinion” 
was translated into political institutions which went far 
beyond the ideas. In October, 1885, an imperial decree 
was issued promising to convene a national Assembly in 
1890, 23rd year of Meiji. This allowed nine years for 
preparation of the governmental machineiy to meet the 
requirements of parliamentary government, and for the 
creation of political parties which might control the elected 
branch of the parliament. In March, 1882, the Emperor 
instructed Prince Ito to work out a draft of a constitution 
for submission for his approval. Within a few days, Ito and 
a group of secretaries were on their way to Europe, where 
Efforts to evolve ^ year and a half they studied the 

anowoonstitu- actual operation of the constitutional 
systems of the leading European monarchies. 
The Amcrian and French systems could offer little which 
would serve the needs of a constitutional monarchy. On 
his return, in September, 1883, Ito and his staff supple¬ 
mented by foreign advisers, continued their labours 
submitting their proposals from time to time to the emperor 
for his consideration. It was at this time that the influence 
of the German political system began to have effect iq 
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Japan. Ito believed that in the German states, such as 
Prussia, Bavaria, Saxony, conditions prevailed more like 
those in Japan then could be found in England, where the 
political institutions were of great antiquity. In the 
German influ- eighteenth century the Japanese army was 
ence on Japanese reorganized along German lines, and in the 
nst tiutions. same 3 'ears German influence may easily be 

traced in the constitution—the new civil and commercial 
codes, the development of University organization and in 
the sending by governments of students abroad. The first of 
the political changes in preparation for the promised 
parliament was the creation of a new peerage. This took 
Creation of place in 1884 and was primarily designed 

Peerage. provide a basis for the upper house. 

Under the original law, 500 peers were created whose titles 
were the equivalent of the Western ranks of prince. 
Marquis, count, viscount and baron. The new peers 
represented the old orders of a Kuge and Daimyo, while a 
few of the Samurai who had attained distinction in the new 
Organization of government were included in the list. In 
Cabinets. 1885, the reorganization of the cabinet 

took place, consisting of the minister-president (premier) 
and the heads of the various departments which were 
fixed at nine. Ito became the first minister-president and 
under his direction the efficiency of the various departments 
was greatly improved. Finally, in April 1888, a privy 
council was established to serve as an advisory body to the 
Emperor. It was composed of a small number of experienced 
men, usually retired officials, who were to present their 
opinions to the Emperor on all important matters of 
legislation and foreign treaties and on all other matters upon 
which their opinion might be asked. It was possible, and 
it sometimes happened, that the advice given to the 
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Emperor was at variance with that submitted by the 
cabinet. In such a case, the Emperor would come to his 
own decisions, usually with the aid of an extra-constitu¬ 
tional group of advisers commonly spoken of as the “Genro** 
or Elder Statesmen. After almost seven years of investiga¬ 
tion and preparation, the work of Ito and his associates was 
completed. Ito himself studied chiefly the German and 
Austrian systems because he believed that the system of 
England was too democratic and was not fitted for Japan. 
It is a matter of course, therefore, that the Japanese consti¬ 
tution was influenced by the German and Austrian 
systems in great measure. On the 11th February, 1889, the 
constitution was finally granted by the Emperor, with the 
result that the first election for the Diet was held in July 
1890 (21 years after the Charter Oath and less than 18 
years since feudalism was abolished by imperial decree), and 
the first session of that body was convened in November of 
the same year. 

The constitution of Japan is the result of a compromise 
between the old monarchial traditions and modern constitu¬ 
tionalism. As the result of the large powers of the Emperor 
and the Throne, the power of the Diet is more or less weak,, 
as compared with that of legislatures of other modern 
countries but in other respects the constitution adopts most 
of the principles of modern constitutionalism. 

OHARAOTERISTIOS OP THE JAPANESE CONSTITUTION 

The constitution is a written one. The principle of a 
written constitution which results from the demand for a 
government of law, not of persons, was first adopted by the 

U. S. A. and France, and at present this 
Written nature. . ^ . i • n i 

principle is prevalent in all modern constitu¬ 
tions. The power to take initiative in a constitutional 
amendment is exclusively reserved to the Imperial Throne. 
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Rigidity. 


The Diet cannot initiate a project of a 
constitutional amendment, and even the 
people cannot petition for it. The procedure of a constitu¬ 
tional amendment is more complicated than that of ordinary 
law-making. Therefore, the Japanese constitution is among 
the so-called rigid or inflexible constitutions. During the 
time of emergency, the constitution cannot be amended at 
all, even though there is urgent necessity for it. Since its 
promulgation in 1839, the constitution has never been 
amended, partly because the initiative for amendment rests 
with the Throne and partly because the constitution provides 
for only general principle, Icavtng details to statutes and 
Imperial Ordinances. But since the courts of law cannot 
annul unconstitutional statutes, the constitution is open to 
amendment by a statute in spite of the opinion of the 
framers that the Diet is not allowed to evade this restriction 
of the constitutional amendment by voting a law that may 
directly or indirectly affect any of the principles of the 
present constitution. 

Mention must also be made of the influence of custom in 
the development of the constitution. Certain “conventions'* 
or “understandings’* exist which, though not of a legal 
Influence of character and nor judicially enforceable, 
custom, have profound importance in the actual 

working of the government. Among them may be mention¬ 
ed the various advisory activities of the Genro, (Elder 
Statesmen) including the naming of premiers, the practice 
of mutual responsibility by cabinet members and the colla¬ 
boration of the cabinet with parliamentary parties in the 
Diet. These and other constitutional conventions give 
vitality to the formal structure created by constitutional 
law as in the case of England, U. S. A. and other constitu¬ 
tions. The custom of parliamentary responsibility of the 
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cabinet has been practically established of late. Recently 
dictatorship has been in evidence. 

The Japanese government is a strong monarchy based 
on constitutionalism and is unitary in form. The principle 
A strong of separation of powers is also followed in 

monarchy. Japan, to some extent, but the strict 

separation of powers as in the U. S. A. does not obtain. 
The executive and the legislature are not entirely 
separated. The extent to which the Japanese constitution 
adopts the principle of separation of powers is that the 
three powers, the legislative, the executive and judicial, are 
not exercised by the same organ, but the separation strongly 
favours the executive. 

The Japanese system of government is highly centralized 
both functionally and geographically. In theory all the 
powers of government, executive, legislative, and judicial 
arc in the hands of the Emperor according to the letter of 


Centralized 

system. 


the constitution. The constitution makes 
no reference to local government, which is 


organized and administered under ordinances and statutes. 
Although in most quarters the constitution (work of Ito) 
was considered to be a liberal and forward looking charter 


in view of the parliamentary conditions which then prevail¬ 
ed in Japan, there were some who criticized it as conserva¬ 
tive or even a reactionary document. The constitution 


was criticized mainly because whereas the Imperial preroga¬ 
tives were clearly and unquestionably defined, the people 
enj oyed no immutable rights but every right was to be 
enjoyed subject to law; because no amendment could be 
considered without the approval in .the first instance of the 
Emperor; and because the system of ministerial responsibility 
which vested control of the ministers in the majority of the 
lower house, was not precisely granted. It cannot be denied, 
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however, that a considerable degree of liberalization has 
taken place in the government since 1889 without any 
change in the fundamental law. As parliamentary 
experience increased, additional privileges were granted 
by law to the people until male suffrage was finally 
attained in 1926. And although the system of ministerial 
responsibility was not provided for in the constitution, it 
was not denied and from time to time the lower house has 
been able to control the acts of the ministers for the time 
being. 

On the day that the constitution was promulgated, four 
important laws were published which provided the details 
which were wisely omitted from the fundamental law. 
Making of These were the Imperial ordinance concern- 

imponatit laws, House of Peers, the law of the 

Houses, the law of elections and the law of finance, but 
these in turn could be modified by the Diet after its orga¬ 
nization. The first general election was called for July 1890. 
The suffrage was granted to males aged 25 who paid direct 
national taxes to the amount of 15 yens. Out of a popula¬ 
tion of 42 millions, only 460,000 were qualified voters, or 
a little over one per cent. The Emperor personally opened 
the first session on November 29th, 1890, and the 300 
members were divided into four parties or groups. In the 
first Assembly, 170 were opposed to the ministry, consisting 
of 130 conservatives and liberals, and 40 progressives. At 
best the Government could count upon 130 supporters in 
the lower house. At this time Count Yamagata, the able 
military leader and a Choshu clansman, was Prime Minister, 
while Ito acted as president of the House of Peers. The 
opposition followed British precedent in attacking the 
budget introduced by the Government and proposed a 
reduction of 8 million yens. The ministry cited the 67th 
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Article of the constitution which stated: “Those already 
fixed expenditures based by the constitution upon the powers 
appertaining to the Emperor, and such expenditures as may 
have arisen by the effect of law, or that appertain to the 
legal obligations of the Government, shall be neither reject¬ 
ed nor reduced by the Imperial Diet without the concur¬ 
rence of Government.’* The House of Representatives, 
however, stood firm. A compromise was finally arrived at 
by which the Government accepted a reduction of 6,310.000 
3 'ens. The session which had narrowly escaped dissolution, 
came to an end in March 1891. This was but the beginning 
of a long constitutional struggle, relieved only when a 
national crisis such as a foreign war, or a political truce, 
freed the ministers from the attacks of an opposing majority 
in the lower house, until party governments were establish¬ 
ed which could count upon the support of their own 
members. 

All the new parliamentary machinery of Japan, the 

assemblies, political parties, representative institutions, 

orders of peerage, privy council, constitution and the whole 

. , » fabric of the central and local administra- 

Adoption of 

Western institu- tion as well as the system of courts and 
*^^*'*®‘ jurisprudence, was either taken directly 

from the West or was profoundly influenced by Western 
methods or ideas. It should not be expected, however, that 
the new ideas entirely supplanted the old. In its actual 
operation, the whole political organization and administra¬ 
tive system wms modified by customs and methods which 
had come down through the ages. It must not be supposed 
that the Japanese blindly copied the Western institutions. 
They adopted them to their own particular needs and condi¬ 
tions and that is the case in all things Western, political, 
economic, educational ann social* To condemn the Japanese 
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Diet because its sessions compared unfavourably with those 
of the British Parliament of to-day would be entirely beside 
the point. The surprising thing is that, within 30 years 
after the abolition of feudalism an Imperial Diet existed, in 
which the representatives of the taxpayers were able to 
impose their will upon the ministers of state. As an 
example of the adaptation of Western institutions to 
Japanese conditions we may cite the case of the “Genro or 
the Elder Statesmen.” In order to understand the actual 
working of the Japanese constitution we must know some¬ 
thing about the small group of extra-constitutional advisers 
^ of the emperor known as the “Elder States- 

men” or Genro. Here was another custom 
of old Japan which profoundly affected the new constitu¬ 
tional regime. Just as the head of a family would turn to 
the oldest members for advice in any important matter, so 
the emperor, head of the State, was accustomed to seek the 
opinions of a small number of able men whose wisdom and 
loyalty had long been demonstrated. In the West, a cons¬ 
titutional monarch was supposed to follow the advice of his 
ministers. In Japan, the Elder Statesmen, might give 
counsel contrary to that presented by the cabinet and in 
such cases the opinions of the Elder Statesmen would 
prevail. Thus an advisory body was created whose influence 
surpassed that of the ministers and the privy council as 
provided in the constitution. At the height of their 
influence the Elder Statesmen included Ito, the father of 
the constitution, Yamagata and Inonye, of Chosun, and 
Oyama Matsukata and Saigo of Satsusma. Their advice was 
sought when a prime minister was to be chosen and all 
other matters of vital importance were first considered by 
them. Within this group Ito and Yamagata, though from 
the same dan, were often found in opposition. Ito, the 
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framer of the constitution, was fundamentally liberal in his 
political view, Yamagata, the father of the Japanese army, 
was the head of what was known as the military group. 
The tragic assassination of Ito in 1909 left Yamagata as 
the most influential Genro. But in the next reign all these 
trusted advisers of the Meiji Emperor and his son had 
passed away, and only a more recent creation, Prince 
Saionji, remained, too old to take any active share in public 
life, although his advice was still sought. It is extremely 
doubtful if any Elder Statesman will take the place of the 
group which so naturally attained great influence before 
party leaders arose. If is feared that with the death of 
Saionji, the Genro, as an institution will disappearfrom 
political life. 

PLAN OP THE OONSITTHTION 

The Japanese constitution, the first to be adopted by an 
Asiatic state, is a model of concise statement. Only the 
It contains the broadest outlines of the government are 
general outline. sketched Out, the details to be provided by 
ordinance or law. Because of the general terms which were 
used, the constitution was open to interpretation, but this 
will take place through legislation, which must have the 
sanction of the Emperor, rather than through judicial inter¬ 
pretation as in the U. S. A. Details which are found in 
recent constitutions were left by Ito to less formal enact¬ 
ment, so that they might be modified if occasion arose by 
means of laws rather than through the more difficult process 
of amendment. The seven chapters of the constitution 
have to do, respectively, with the Emperor, the rights and 
duties of subjects, the Diet, the Ministers and the Privy 
Council, the Judiciary, Finance and Supplementary Rules. 

The first chapter of the constitution deals with the 
Emperor. 'The Emperor,*' so reads the second article, 
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“is sacred and inviolable.** The Japanese constitution 
It is a free gift of was a gift of the King-Empeior to his people 
the Emperor. ^ gj£^. jgj. constraint. Nitobe says, 

‘‘The Japanese constitution is therefore an ordinance, in the 
sense that it is not a contrast between the ruler and the 
ruled; it is unilateral in its origin, in that it is devised with¬ 
out the assent or the consent of the governed.’** No wonder 
that the role assigned to the Emperor is an extensive one. 
It is to him and not to the Diet that the ministers are 
responsible. The powers of the Emperor, which are then 
defined, are those which wholly belong to the head of the 
State, These include the right to issue imperial ordinances, 
when the Diet is not sitting, “in consequence of an urgent 
necessity,” but such ordinances must be laid before the Diet 
at the next session and if not approved they have no further 
validity. This ordinance power is very large as compared 
with that of other countries. The government issues admini¬ 
strative ordinances for (a) the execution of 
law, (/;) for the maintenance of public 
peace and order and for the promotion of 
the welfare of the people, and (c) for the regulation of 
matters left to its own executive power, that is, the organiza¬ 
tion of various branches of the administration, the organiza¬ 
tion of the army and navy, the organization of the Privy 
Council with the consent of the council, the organization of 
the House of Peers with the consent of the House, etc. 
This administratixe ordinance power is limited to supplying 
the deficiency of law, and accordingly it cannot alter the 
existing laws. Not only that, but this ordinance power 
cannot regulate matters which are exclusively reserved to a 
law. Thirdly, he issues ordinances with regard to specific 
matters by virtue of the mandate of laws. This type of 
* Japan, (Modern World series). 


Governinont’s 
power to issue 
ordinances. 
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ordinance has the same effect as laws, and can even alter 
the existing laws. 

The Throne also has a large executive power. It deter¬ 
mines the organization of different branches of the adminis¬ 
tration and the salaries of all civil and military officers, and 
The Throne: its appoints and dismisses the same. The 
executive powers Tyrone also determines the organization 

and peace standing of the army and navy. The Throne 
declares war, makes peace and concludes treaties and it can 
exercise these powers without consulting the Diet. The 
constitution provides: “The Judicial power shall be exercised 
Its iudioial court of law, according to law in 

powers. name of the Emperor.” This means 

that the Throne has judicial power as the fountain of justice, 
but the exercise of this power is completely left to the 
courts of law, which shall be organized by law. Thus the 
Throne has a very large executive power, but this power is 
undoubtedly subject to the limitation that appropriations 
necessary for its exercise shall be consented to by the Diet. 
For instance, in spite of repeated recommendations that the 
army and navy be enlarged, the Diet has many times refused 
to make the necessary appropriations. The right to make 
war and conclude treaties without the Diet's approval 
constitutes the most significant power from the point of 


view of foreign relations. 

The second chapter of the constitution enumerates the 
rights and duties of the subjects. Here will be found most 
of the rights enumerated in western bills of 
rights and found in the first amendments 
sttbjwtB. , American constitution. It must be 


mentioned, however, that there are no unqualified rights 

in Japan. In every case they shall be exercised according 
to. or as provided by. law. That is to say. the executive 
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can suspend and modifs’ these privileges temporarily by 
means of police regulations or ordinances. Under them an 
individual may be forbidden to speak in public or write to 
the press or to exercise his civic rights. 

According to Walter Bagehot, all modern governments 
may be said to be composed of two parts,—a dignified and 
an efficient. The dignified part impresses the people, the 
efficient part in reality does the work of governing or of 
The Cabinet’s administering. In Japan, the dignified 
part is the Emperor, and the efficient part 
is the Cabinet. Soon after the restoration, the office of 
the Chancellor of the Empire was created to advise the 
Emperor and to organize all government affairs, as was the 
case with the German Chancellor. In 1885, this system 
was abolished and the present cabinet system was establish¬ 
ed. The Cabinet is a link which connects the Emperor and 
the Diet. The functions of the Cabinet may be divided 
into three categories: advisory, parliamentary and adminis¬ 
trative. The advisory function is one of the most important 
functions of the Cabinet ministers. As a parliamentary 
organ of the Emperor, Cabinet ministers submit projects of 
law and the annual budget to the Diet, explain the opinion 
of the government before the Diet, personally or through 
government commissioners, and defend themselves against 
interpellations of the Diet. As the chief of an administra¬ 
tive department of the government, they supervise the 
business of their respective departments and their sub¬ 
ordinate officials. The constitution provides that the 
Cabinet is responsible, but it does not expressly provide to 
whom. It says, “The respective ministers of State shall 
give their advice to the Emperor, and be responsible for it.” 
But in practice, the responsibility of the Cabinet to the 
Diet has nearly been established. In actual practice, it 
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means to the Lower House, though both the Houses have 
the same powers, legally speaking. The constitution 
expressly provides for the individual responsibility of 
Cabinet Ministers, but in consequence of the establishment 
of a quasi-party Cabinet system or pure party Cabinet 
system, the collective responsibility of the Cabinet has been 
emphasised and at present it is almost established. This 
responsibility, however, is merely of a political natufe. 
The Japanese constitution does not recognise any legal 
responsibility of Cabinet ministers. The impeachment 
system against the Cabinet ministers who have committed 
treason or other political crimes is not adopted in Japan, 
though it is established in almost all other constitutional 
countries of the modern world. 

The Diet is merely a general supervisory body in legis¬ 
lation as well as administration; particularly as Japanese 
political parties have no definite party platforms which are 
Place of the distinguished from one another. They are 

legislature. inclined to accept almost unconditionally 

every policy which is formulated by the Cabinet which 
they support. This executive leadership is the most 
important principle of efficient government according to 
Professor Willoughby. He say.s, ‘The legislature should 
not attempt the exercise of even the detailed control of 
executive on administrative action, a function for the 
efficient performance of which its size and composition 
disqualify it.’’* But in Japan there arc other executive 
organs which check the action of the Cabinet in some 
measure; that is, the Elder Statesmen, the Privy Council 
and the Lord Privy Seal. And above all is the influence of 
the Army. ___ 

• Willoughby and Rogers. An Introduction to the Problem of Govern¬ 
ment) p. 801 . 
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The Privy Council of Japan is quite different from the 

Privy Council of England, from which the modern English 

The Privy Cabinet has grown up. The Cabinet and 

Council. Privy Council are two separate and 

independent institutions each having its own legal status 

prescribed by law, although Cabinet ministers have their 

seats in the Privy Council by virtue of their office. The 

Japanese Privy Council is composed of one President, one 

vice-president and 24 councillors. Cabinet ministers (twelve) 

, . . also have their seats ex-officio. The mem- 

Its composition. 

bers are all nominated by the Emperor, with 

the advice of the Prime Minister, from among those who have 

distinguished themselves as administrators, diplomats, judges, 

educators, generals and admirals. Party politicians are, in 

practice, excluded from this body. Regarding the powers 

of the Privy Council the constitution says: “The Privy 

Councillors shall, in accordance with the provisions for the 

organisation of the Privy Council, deliberate upon imoortant 

matters of state, when they have been consulted by the 

Emperor.” Its function is merely of a consultative nature, 

and it cannot advise the Emperor of its own accord. It cannot 

deliberate upon matters other than those on which it has been 

consulted by the Emperor, except in certain cases, such as 

in the case of the institution of a regency, when the Emperor 

cannot exercise his power. According to the Imperial 

, ordinance concerning the organization and 

Its powers. 

the functions of this council, matters 
referred to the council are as follows: 

(1) Certain matters concerning the Imperial House; 

(2) Drafts and doubtful points relating to articles of the 
constitution, and to laws and ordinances being accessory 
to the constitution, such as the law of election of the 
members of the House of Representatives, the law of the 
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Houses, law of finance, the Imperial ordinance concerning 
the House of Peers, etc. 

(3) The proclamation of a state of siege, emergency 
ordinances issued pursuant to article 8 of the constitution 
and other Imperial ordinances with the provisions of a 
penalty. 

(4) International treaties and pledges; and 

(5) Matters relating to the amendment of the Imperial 
ordinance concerning the organization and the function of 
the council. With the growth and development of the 
Cabinet system, tne position and influence of the Privy 
Council gradually decline and the Privy Council ceases to 
be a strong executive organ. 

The Lord Privy Seal, who is an organ of the Imperial 
House, also advises the Emperor in state affairs. Those who 

Lord Privy Seal appointed to this post are wholly 

Elder Statesmen of the highest standing. 
The most important function of this official is to advise the 
Emperor in the case of the formation of a new Cabinet, but 
in practice the Elder Statesman recommends a new Premier 
to the Emperor. The constitution makes it possible for the 
Emperor to select his ministers irrespective of the political 
situation in the Lower House. So from 1890 to the present 
day the struggle for ministerial responsibility has raged. The 
principle of ministerial responsibility has not been firmly 
established, but every political leader knows that without 
the support of a majority in the Lower House, the minis¬ 
terial progress is bound to meet at times with baffling 
opposition. The Privy Council has often been attacked by 
liberal leaders because free from all political control, it is in 
a position to advise the Emperor to reject the proposals of 
the ministry of the time. A striking example of its influence 
was given in 1927 when its failure to approve an Imperial 
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ordinance recommended by the Wakdbaliu cabinet brought 
about the downfall of the Ministry. 


THE LEGISLATURE 

The Imperial Diet is composd of two houses—a 
House of Representatives and a House of Peers. 
The bicameral system of parliament is thus adopted 
by Japan. As far as the form and organization 
Bicameralism are concerned, the House of Peers is more 
adopted. composite and more scientific, and repre¬ 

sents different classes of society better, in fact, about one 
half of the entire membership are not peers at all. Some 
writers do not hesitate in calling the Japanese House of 
Peers as the most successful part of the Japanese system of 
government. 


The House of Peers consists of the following six classes 


How composed. 


of members, viz., (1) The male members of 
the Imperial Family who have attained 


majority; (2) Also princes and marquisses over 30 years of 
age; (3) Representatives of counts, viscounts, and barons 


who are elected by their respective orders for a seven-year 
term, (4) Imperial nominees of three classes, v/^., (a) Imperial 
nominees selected for service to the state or for erudition: 


(b) Representatives of the highest taxpayers, and (c) 
Representatives of the Imperial Academy. 


An Act of 1925 altered the existing law by repealing 
the requirement that Imperial appointees of the fourth class 
might not exceed in number the noble members, and by 
adding the group of a few members from the Imperial 
Academy. The membership of the Upper House, which has 
increased by approximately 106 since the Diet was established, 
has now reached 400 and consists of the following:— 

Princes of the royal blood 16, Princes 15, Marquisses 30. 
Counts 18, Viscounts 66, Barons 66, Imperial nominees 
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(a) 125, Representatives of tax-payers (6) 66, Members of 
the Imperial Academy of Sciences, (c) 4. Total 406, 

Princes of the royal blood, princes and marquisses sit by 
hereditary right. Counts, viscounts, and barons are elected 
Term of mem- by respective orders and sit for 7 years. 

Imperial appointees for merit or learning 
are in practice selected by the Premier, though they receive 
their formal appointments from Emperor. They are entitled 
to sit for life. Representatives of high taxpayers arc elected 
by men who pay 300 yens or more in direct taxes upon 
land, industry or commerce. Each prefecture is entitled to 
one such member, the more populous prefectures to two. 
The Emperor*s appointments merely confirm the prefectural 
elections. The Imperial Academy, Japan's academic 
Francaise having a membership of 100 learned men appointed 
by the Emperor, elects from its members. Their election 
is conhrmed by Imperial appointment. Members of the two 
groups, last mentioned, sit for seven years. The age 
limit for various classes of members of the House of Peers 
varies. Members of group (i) may enter the House upon 
attainment of majority; counts, viscounts and barons at 25; 
while the high taxpayers' representatives must have reached 
the age of forty. At present, non-hereditary members 
receive a salary of 3,000 yens, the president 7,500 yens 
annually besides free passes on the government railways. 
No salaries, however, are paid to the hereditary peers, and 
other members may decline to receive a salary. 

The House of Representatives is composed of 466 elected 
members, which comes to the proportion of one representative 
for a population of 133,309. The life of the House is 
4 years. Every member receives an annual salary of 

3,000 yens and free travelling facilities 
Lower Ohmaber. , ^ 

on government owned raUways. 1 he 
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House elects a speaker, a vice-speaker and a secretary, 
each of whom is provided with official residences. 
The peculiar characteristic of the House is that generally 
old men are returned by the people out of reverence for 
their experience. In 1930, 196 members were elected for 
the first time, 281 had sat in the previous Diet, and 59 had 
served in earlier Diets. Again as the country advances 
from the agricultural stage or profession to the industrial, 
the change is reflected in the results of elections also. The 
lawyer class has doubled its strength in the House since the 
inauguration of the Diet. In 1930, the graduate members 
of the House out-numbered the non-graduates. 

Prince Ito maintained, “The use of the Diet is to enable 
the head of the state to perform his functions and to keep 
Powers of tha the will of the state in a well-disciplined, 
legislature. Strong and healthy condition . . . the duty 

of the Diet is to give advice and consent/’* As mentioned 
above, the Emperor exercises the legislative power with the 
consent of the Imperial Diet. Unlike all the modern 
democratic countries, the constitution of Japan itself does 
not arm the Diet with extensive powers. Both the Houses 
enjoy the power to vote upon projects of law submitted to 
them by the government and may respectively initiate 
projects of law. Both Houses have co-equal powers except 
that the House of Peers is given lesser time to deliberate 
upon the annual budget; but it can even restore the appro¬ 
priations rejected by the House of Representatives. As a 
matter of principle, theoretically all legislation must be 
made with the consent of the Diet except in the case of 
ordinances and treaties. The projects of constitutional 
amendments are exclusively initiated by the Throne and the 
Diet has only consultative power. In the discussion of the 
This t^ried to bo »ohievod iu praeiico also. 
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day a government bill is given precedence over an ordinary 
one. The government bill must pass through committee 
prior to its examination by the whole House, and the govern¬ 
ment is authorised to amend or withdraw its bill, if it so 
pleases, even when it is on the tabic of the House. In 
practice, the fate of such bills is always sealed in the 
committee room. 

The extensive ordinance power of the government 
operates as a blanket limitation upon the legislative power 
of the Parliament, although the constitution provides that 
no ordinance will alter laws.** But the emergency 
ordinances can change a law and the Diet is rendered 
helpless to reject or annul these ordinances owing to the 
lack of assured majority, its forced dissolution or some other 
instrumentalities adopted by the mighty executive to force 
its own will. But it must be noticed that a statute repealed 
by an emergency ordinance rescinded without submission 
to the Diet, would revive with the act of rescission. The 
Diet is a busy body. Many petitions are sent to it but are 
not considered by it unless the committee or a group of 
thirty members request consideration. 

Both the grants of expenditures and the exacting of 
revenues are subject to the will of the Diet. The imposition 
Control over of a new tax or a modification of an 

Einanoes. existing tax must be determined bv law and 

not by the budget. The constitution says: “The expenditure 
and revenue of the State require the consent of the Imperial 
Diet by way of the annual budget.*’ Further the budget is “a 
sort of gauge to be observed by the administrative officials, 
as Prince Ito said. The Diet can initiate a revenue bill. 
The revenues are collected by law and not by budget. 
Revenues of the nature of compensation, such as adminis¬ 
trative fee. do not always require the consent of the Diet.' 
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National debts and other liabilities, not to be provided in 
the budget and which are in the charge of the National 
treasury, are not discussed by the Diet. In noting the 
budget the Diet exercises only the supervisory power and 
not the legislative one. Every year all expenditures of the 
government are laid before the legislature in the form of an 
annual budget and the government cannot go beyond what 
is sanctioned by the Diet. The Diet has no power to 
initiate the budget; its powers are simply limited to amend¬ 
ing or rejecting it. Like the British Parliament, the Diet 
has no power to increase the budget. The greatest limita¬ 
tion to the rejecting or amending power of the Diet comes 
from the notion of superiority of law to the budget. The 
constitution itself lays down the list of the expenditure 
which the Diet can neither amend nor reject without the 
concurrence of the executive. They are (1) expenditure 
caused by or resulting from the executive power of the 
Throne such as Imperial Ordinance or treaties, provided 
that the expenditures arc provided for in the budget of the 
preceding year and thereby approved by the Diet. For the 
maintenance of different branches of administration, such 
as, army, navy and civil service, (2) such expenditures as 
may have arisen by the effect of law, such as pensions, etc. 
The idea is that once a law is enacted by the Throne with 
the consent of the Diet, it is binding upon the latter which 
cannot prevent execution by reducing or rejecting any item. 
(3) Expenditures due to the legal liabilities of the govern¬ 
ment, for instance, interest on national loans, subsidies to the 
companies and compensations of all kinds. The Diet can 
reject or reduce these expenditures but generally does not 
interfere in them. The government can go beyond the 
limits of the budget provided such actions are later on 
approved by the Diet. The Diet audits the annual expendi- 
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ture and revenues through an independent organ, namely, 
the Board of Audit. In fact, '‘The real and main object 
achieved by budget debates in the Diet is not a reduction of 
proposed expenditure but a general airing of grievances and 
a wide-range review of administrative policy, and in that 
sense the budget debates are very important in attacking 
the government or supervising general administration.”* 
Uchiike and Sakamoto fix the total amount of the excepted 
categories as two-thirds of the expenditure of the budget 
and if the continuing appropriations are added to these, 
a very meagre sum is left for the discussion of the Diet In 
spite of these limitations there are sharp debates on the bill. 
The Diet has taxing and borrowing powers also. 

Each House of the Imperial Diet may prepare address to 
the Emperor directly and may make representations to the 
General powers government of the day criticising its past 
of tho Houses. policy. Both Houses may pass resolutions, 
most important being one of no-confidence in the government, 
but this power is monopolised by the Lower House. The 
House may conduct cnQuirics about the affairs of the State 
but cannot summon an individual to the witness box. 
Ivlembcrs may interpellate or question government actions 
in all matters within the sphere of the latter. Thus we see 
that “The powers of the Diet are extensive, but not 
exclusive: they are secondary, not primary; the Diet is 
competent to apply checks but cannot initiate policy."* 
^That renders the Diet significant is the growing interest 
of the people in its deliberations, "t It is an organ of 
legislature, and is entitled to participate in the revision of 
the constitution. It operates as a check on the executive 
authority through the exercise of a number of formal powers. 


Naokiohi Kita/awa. The Government of Japan, p. 
Harold S. Quigly. Japanese Government and PoUtios, p. 
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Truly the Japanese government is not immune from bure¬ 
aucratic influence, yet the House of Representatives plays a 
predominant role in the politics of the country. 

POLITICAL PARTIES 

In Japan the history of the party system goes back 
much further than the date, 1890, of representative govern¬ 
ment; but it was only in the year 1898 that, after the 
amalgamation of then two prominent parties, Jiyuto (Liberal 
Party) and Kaishiuto (Progressive party), into one, Kenseito 
(constitutional Government Party) to give a strong front to 
the bureaucratic Cabinet there was ultimately formed the 
first Party Cabinet under the premiership of Count Okuwa, 
the leader of the new Party. Since then and up to 1923, 
there had been unsuitable conditions as to the nature and 
party of the Cabinets. But now the Cabinet is purely a 
party Cabinet. In the House of Representatives there are 
a number of parties out of whom some are so weak that they 


can be termed as mere 

groups. At 

the 

election held on 

April 30, 1937, the following parties 

were 

returned to the 

71st Diet:* 

Minseito 



... 179 

Seiyu-Kai 



... 175 

Labour 



... 36 

Independents 



... 29 

Showakai 


• • • 

... 18 

Kokumindome 


• • * 

... 11 

Other groups 


• • a 

... 18 

In the House of Peers there is no 

Total ... 466 

political party; but all 

the members may be 

classified under these six groups: 

The Keukyu-Kai, The 

Kosei-Kai, 

The 

Koyu-Club, The 


Chawa-Kai, The Dosei Kai, The Mushozoku-Dan: 


* Statesman’s Year Book, 1939, p. 1093. 
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THE JHDIOIAKY 

James Bryce aptly maintains, *‘There is no better test of 
the excellence of a government than the efficiency of its 
judicial system, for nothing more nearly touches the welfare 
and security of the average citizen than his sense that he 
can rely on the certain and prompt administration of 
justice/'* In Japan justice is administered by the courts of 
law, whose organization is determined by law, according to 
law, in the name of the Emperor. The independence of 
the judicial organ of administration is guaranteed by the 
constitution itself. But in practice it retains its oriental 
Independence of form, that is, subservience to the executive. 
Judges. appointment of judges and public 

procurators is in harmony with law and so is their dismissal. 
As the constitution says: “No judge shall be deprived of his 
position, unless by way of criminal sentence or disciplinary 
punishment.*’ The executive is helpless on those points; 
but it exercises its influence through its power of promotion 
of these judicial officials. Again in matters of criminal 
cases, the public procurators under the guidance of the 
executive determine the actionability or otherwise of a case 
in order to maintain the uniformity and unity of the penal 
policy of the State. The judiciary can refuse to apply invalid 
ordinances, but unlike a Federal Couit it cannot question 
the validity of any law passed by the Imperial Diet, and 
further the Throne has the power of pardon and commuta¬ 
tion of punishment sanctioned by the Emperor. Thus, “In 
Japan the legislative power is supreme and the executive 
and the judicial powers are under the legislative power.**t 
There is no separation of powers in the American sense of 

the term. ____ 

• Jameg Bryce. Modern D^mooracieg, vol. 11, p. 384. . 

t NnokicW Kitagawa, The Qovetnwent of Japan, p. 88, 
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The Japanese judiciary chiefly follows the French 

model and the codes of law are based partly on the French 

^ , and partly on the German law, with some 

German models modifications to suit the local conditions, 

and Codes Profcssor Takayaiiagi Keuzo holds that “a 

followed. . , 

legal system having a strong national 
flavour in its contents will be created in future through 
the endeavours of our jurists; but despite this fact legal 
progress in the Occident will, on the whole, follow similar 
lines.’** Following the continental system the Japanese 
constitution divided the courts into two broad heads: the 
ordinary courts and the courts of Adminis- 

Kinds of courts. . . . 

trative Litigation. Out of the total number 
of 340 ordinary courts, 281 are local courts, fifty one are 
district courts, seven are appellate courts, and one is supreme 
court. The judges and procurators are men of university 
training, and they are appointed under Civil Service 
regulations after examination. Tne age limit is sixty-three 
years, except for the president of the Supreme Court, who 
must retire at sixty-five. Procurators are appointed to all 
ordinary courts and are closely integrated with the system 


of judicial administration and decision. They conduct 
preliminary investigations and represent the public interest 
in cases of public concern. There is the jury system also, 


Jury system. 


but it is much restricted as compared with 
that of other countries. Article I of the 


Jury Act of 1923, provides that “in criminal cases the court 
may, in accordance with provisions of this law, adjudicate 
on facts by referring the case to the deliberation of a jury.” 
A Jury is composed of twelve male citizens, thirty years old 
or more. Its jurisdiction is confined to criminal cases in 


*ileception and Infiaenoe of Oecidontal Legal Ideas ia Japan,(Tokyo, 
1929), p.?l. 
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prefectural courts. The accused may refuse the participation 
of a jury in judicial judgment. If the judgment of the 
particular jury is not acceptable, the judges may refer the 
case to other juries. 

Besides these ordinary courts there are military courts, 
police courts and other special courts. The military courts 

are composed of civil judges and military 
Military courts. , , , • i i 

officers. They deal only with criminal 

actions against persons of military service. The police 
courts consist of police officers and have only summary 
jurisdiction over offences classified as police offences, 
involving detention of not more than twenty days or fines 
not exceeding twenty yens. Their decisions are not final 
aad appeal can be filed in the local courts. Special courts 
include juvenile courts, martial courts, prize courts, consular 
courts under the governor-general at Chosen. Taiwan, and 


Kwantung Province, 

Like the French Court of Administrative Litigation. 
Japan has a counterpart of it. The Japanese Court of 
Administrative Litigation is quite independent of ordinary 
Adininigtrative courts of law and all administrative suits 
Courts. come within its jurisdiction. As the 


Supreme Court is the final authority in ordinary cases so 
this court is in cases of administrative disputes, but the 
judicial procedure is quite different from that of the former. 
The court is composed of a president and fourteen other 
judges who ere over 30 years of age. Their mdepeodenee B 

Lranteed by law. Iris coosideted as a desirable ageocy. 
guaranteea oy _ unconsti- 

But it cannot annul a law on the grounu 
tutiouality. It can refuse to apply illegal ordinance ^ 
ordinary laws. It has iurisdiction only over disputes which 
laws and ordinances have placed within 

cannot assume iurisdiction over suits demanding indemnity 
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or reparation for illegal administrative measures; such suits 
are tried by the ordinary courts of law. Administrative 
disputes must pass through certain executive organs by 
means of petitions before they are laid before this court, 
exception being made in case of disputes concerning acts of 
Ministers of State, prefectural governors, and the like. The 
general principles underlying the filing of petitions against 
acts of oflScers are addressed to officials who exercise direct 
supervision over them. It was proposed to create a court 
of Competence Dispute to decide cases of the dispute of 
competence between the court of Administrative Litigation 
and ordinary courts; but till now no such court has been 
substituted and the Privy Council acts instead. 

A word must be said about the revolution of law which 
is affected in a considerable degree by the judgments of the 
courts and the interpretation of law by the learned doctors 
and lawyers of the country. The judgments are undoubt¬ 
edly influenced by the interpretations and arguments of the 
legal scholars. The code is still in the stage of progress. 
There is no separation of powers in the governmental organs 
and still the judiciary is in the making. Japan will take 
some years to maintain a judiciary on the western ideals of 
democracy and liberalism. 

LOCAL GOVERNMENT 

“Democracy in Japan has not sprung up spontaneously 
from below but has been nurtured by far-seeing leaders at the 
top.” In Japan no element of self-government was secured 
as the result of any great national awakening. The present 
system is based on a law of 1888, but in the case of Tokyo, 
Kyoto, and Osaka the laws of 1898 prevail. The system, like 
that of France, is hierarchical and deconcentrated or centra¬ 
lised. At present there are two kinds of local governments 
in Japan; namely, prefectures and cities, towns and villages, 
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For administrative purposes, Japan is divided in 46 
prefectures. In the prefecture the head of the executive is 
Prefecture. governor or prefect. Like the prefect 

of the French department he has double 
status. As an agent or official of the central government 
he has the full charge of local administration which is 
neither reserved exclusively to the Ministers of State nor 
left to the local self-government authority. All elections, 
education, poor relief, police, public health, protection of 
industries, conscription affairs, supervision of subordinates, 
etc., fall within his jurisdiction. In the other capacity, 
that is, as the chief executive of the prefecture, he controls 
and supervises all matters left for self-government with the 
consent of the Legislature, if he so pleases. He is responsible 
to the Ministry of Home Affairs. He is an official of the 
Chokusin (second) rank. He is the repository of power. 
It must be noted that unlike all other prefectures, Tokyo 
has a peculiar system of police administration which is 
placed exclusively under the Metropolitan Police Board. 
The prefectural legislature is composed of the Prefectural 
Assembly and the Prefectural Council, The former is com¬ 
posed of 30 or more members, according to population, 
elected for 4 years by popular vote. It is principally 
advisory in character and meets once a year to deliberate 
and decide upon annual budget of the prefecture and to 
give its consent to the general policies. Special sessions are 
also called after its demand by one-third of the whole body. 
It elects its own chairman and makes its own rules. It 
recesses for one week after receipt of the budget. The 
perfectural Council consists of two high officials and seven 
to ten members elected from the Assembly. It is like a 
committee of the Assembly and has to deliberate on certain 
allotted matters and to advise the governor on matters pf 
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minor importance. But these bodies are no great checks on 
the arbitrariness of the governor. He exercises full authority 
over administration, enforces laws and ordinances and 
supervises prefectural officials. 

These prefectures arc divided into 10 cities, 1985 towns 
and 1044 villages. They all are the successors of the old 
636 counties which prevailed till 1924. Like the prefecture, 

. these smaller units have also got their own 

Cities. 

legislature and executive. The City legis¬ 
lature is composed of the City Assembly and the City 
Council. The former is elected for four years by popular 
vote. The Assemblies vary in size according to population. 
Meetings are convened and closed by the Mayor. The 
Assembly has Select Committees but no Standing Committee. 
The powers of the Assembly are larger than those of its 
prefectural counterpart. Almost all matters of municipal 
administration which are left to municipal self-government 
should, in principle, be carried on with the consent of the 
Assembly. The Assembly may demand all executive records 
and accounts. It controls the executive, the Mayor, through 
the power of his election. Mr. Oda says, “The result 
is a more unified and more democratic atmosphere in 
municipal than in prefectural administration.** The munici 
pal council of the city consists of the Mayor, some officials 
and six to twelve members who are elected from and by 
the members of the City Assembly. The executive head of 
the city is the Mayor chosen and appointed by the Throne 
for 4 years, from among three candidates nominated by the 
City Assembly. In this capacity he has charge of the whole 
municipal administration which is left to municipal self- 
government. He is also entrusted with administrative 
affairs reserved to the central government, as elections to 
the House of Representatives, education, public health, etc*. 
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and as such he acts as an agent of the National Government. 
He has no authority to act alone in legislative matters and 
has no veto power. He has to act in consultation with the 
Assembly. He, as in French cities, "exercises general 
control over the city and represents the city.” 

There is no difference between the town and village 
government, except in name. The chief executives arc 

Rural and Urban, by the village or town assembly, 

as the case may be, with the approval of 
the prefectural governor. The powers and composition of 
the legislature are based upon the city model. Some 
villages, under special conditions, are allowed, with the 
approval of the governor, to have an assembly of all voters 
instead of the elected village assembly. This assembly is 
somewhat like the ‘Landsgemcinde* in the small cantons of 
Switzerland or the new England system of township govern¬ 
ment. Sometimes local syndicates of cities, towns and 
villages are formed with the approval of the governor to 
look after certain common purposes, such as public health, 
road and bridge building, irrigation and education. 

The control of the central government over the local 

units is very large, chiefly because the governor of the 

prefect is an official of the central government. Many of 

the prefectural governors go in and out of 
Central control. , , ^ t . i • 

office With the Cabinet at Tokyo. This 

control is exercised mainly through the Ministry of Home 

Affairs instituted in 1894. It is the final authority in all 

matters not delegated to other central agencies No doubt, 

this system gives uniformity, unity, security, order, peace 

and Quiet. But the efficiency is sacrificed by the political 

character of the tenure of the office of the prefectural 

governor. It is because of this fact that now-a-days there 

IS a proposal for making the post of the governor elective. 
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In fact, what Professor Munro says about the French local 
government is also true of the Japanese local government. 
He says, “Centralisation is its essence, centralisation raised 
to the nth. power. All authority converges inward and 
upward. It is a system that can be chartered in the form 
of a perfect pyramid.” But now there is a tendency towards 
decentralisation and the abolition of the country government 
system is illustrative of it. 
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